Factsheet 59  April 2015

How to resolve problems and make a complaint
about social care
About this factsheet
This factsheet provides information and guidance on resolving problems
faced by older people in accessing social care support. It focuses particularly
on the complaints procedure. It also covers other ways of challenging care
decisions and provides information on service users’ general rights in this
area. It should be read in conjunction with Age UK’s other factsheets on
social care provision and also Factsheet 66, Resolving problems and making
a complaint about NHS care. The two complaints procedures are now
interlinked to reflect the fact that issues often cross the health and social care
boundaries.
This factsheet describes the situation in England. There are differences in the
rules in Northern Ireland, Scotland and Wales. Readers in these nations
should contact their respective national offices for information specific to
where they live – see section 11 for details.
The information in this factsheet is correct for the period April 2015 – March
2016. However, rules and guidance sometimes change during the year.
For details of how to order other Age UK factsheets and information materials
mentioned inside go to section 11.
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1 Recent developments
The Care Act 2014 came into force on 1st April 2015 along with a range of
new supporting regulations and a single set of new statutory guidance, which,
taken together, describe how the Act should be applied in practice. The aim of
the change is to simplify and modernise the system, which had become too
complex, and to create a new charging system.
This means that the existing system of adult social care of laws, regulations
and guidance, developed over a period of 65 years, has generally been
superseded and is now no longer applicable.
This general repeal does not apply to the existing regulations, but there are
various other relevant developments, complaints for example related to the
2013 Francis Report following the Mid Staffordshire hospital scandal. Part 2
of the Care Act 2014 consists of an initial response to the final Francis
Report, published in February 2013, which contained 290 recommendations.
This was as a result of the abuse scandal at Mid Staffordshire NHS
Foundation Trust. It has also had an effect on other bodies such as the Care
Quality Commission who have reviewed their practice and standards and
tried to improve them.
The Care Act 2014 will actually come into force in two stages: in April 2015
and April 2016.
Some of the key changes being introduced in April 2015 are:
 The promotion of individual wellbeing as an overarching principle within all

the activities of a local authority including: assessment, eligibility,
prevention, means testing and care and support planning.
 New national eligibility criterion for the adult requesting services and also

their carer(s) leading to rights to services for both; the previous four locally
set eligibility levels have now become one, roughly equivalent to the
previous ‘substantial’ level. This is the first time carers will have an absolute
right to have their assessed, eligible, support needs met. Further
information about this can be found in Age UK’s Factsheet 41, Social care
assessment, eligibility and care planning.
 The whole system is now administered via personal budgets. You should

always be informed of your personal budget amount following a needs
assessment if you have eligible needs.
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 New ‘market shaping’ duties to ensure appropriate local service provision.

There are many other changes from April 2015, which are described within
our range of updated factsheets on adult social care.
The April 2016 changes mainly relate to the implementation of new rules on
paying for care based on the Dilnot care funding recommendations made in
2013 and the subsequent government response. A plan for an independent
appeals system to enable people to challenge decisions made under the
Care Act 2014, beyond the existing informal or complaints procedure routes.
Further regulations and statutory guidance will be created to support the
planned changes in April 2016 following a Government consultation.

2 Your right to redress and to resolve problems
Terminology
The terms ‘community care’, ‘social services’ and ‘social care’ can be used
interchangeably to describe the broad range of statutory services provided by
local authority social services departments to adults. The term ‘local authority’
will be used in this factsheet to describe these service areas.
A local authority is called a ‘responsible body’ in the Complaints Regulations.
The main routes to resolving problems with your local social services
are these:
Try to resolve the problem by negotiating and/or asking
the council to review a decision you disagree with.
If that fails

You can make a formal complaint using the social
services complaints procedure.
If you are still dissatisfied

You can make a complaint to the Local Government
Ombudsman or consider a legal challenge by way of
judicial review.
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2.1 Introduction
A local authority social services department is a public authority (or body)
carrying out functions that are set out in Acts of Parliament (legislation),
regulations and guidance (statutory or practice) issued by the Government. It
exists to serve the needs of the local population and has to act within the
limits set by legislation and related statutory guidance. It provides a wide
range of services including arranging various kinds of care and support in
people’s homes and other locations, and residential care.
The introduction of the Care Act 2014 in April 2015 has consolidated a mass
of existing legislation into a ‘single, modern statute’, with supporting new
regulations and statutory guidance.
Your local authority must act lawfully, reasonably and fairly towards you. If
it does not, it can be challenged in court by a legal procedure known as
judicial review. There is more information about this in section 7.
Note: However, any sort of legal challenge is usually a last resort. You should
be able to resolve most types of issues and problems informally through
discussion with the professionals providing your service or their manager.
Staff should try to resolve problems promptly to avoid the possible need for a
formal complaint.
Your local authority should regularly seek out the views and experiences of
the local population it serves to ensure that it meets their needs in the most
effective way. Having a properly working complaints procedure is a part of
achieving this aim. Complaints received by a local authority should be valued
and seen as potential ways to improve service provision. An example of this
can be found on the Birmingham City Council website where the introductory
wording strikes the right tone:
Comments, compliments and complaints
Your views and experiences of Adults and Communities are important
to us, because we want to give you the best services we can. By
listening to you, we can find out how well we are doing and learn how to
continue to improve the services we provide.
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If you are a service user, carer or someone who is planning on using
our services, we want you to be involved in how we improve our
existing adult social care services and develop new ones.
The complaints procedure should be easily available on request in various
formats and languages to reflect the requirements of the local population.
If your care is provided by an independent agency on behalf of the local
authority, you can still complain to them about any difficulties because it
remains responsible for ensuring that you receive suitable care and support.
This is significant because section 79 of the Care Act 2014 allows delegation
of a wide range of local authority functions; excluding charging and
safeguarding duties, amongst others.
All public, private or voluntary sector service providers carrying out ‘regulated
activities’ must observe the standards set by the Care Quality Commission
(CQC), which is the national regulator. You can inform the CQC of any
issues you have with services that you are receiving from these service
providers. For example, this could be if you are in a care home or are
receiving home care services from a local agency. The definition of ‘regulated
activities’ and the CQC’s responsibilities will be discussed in more detail in
section 8.
Your right to escalate a complaint about services beyond the local authority to
the Local Government Ombudsman is discussed in section 4. This right is
also available to self-funders who arrange their own care and support.
It may sometimes be useful for you to request input from your local
councillor or even the local MP if you feel that your issue is not being dealt
with satisfactorily by statutory services.
Other legal options to seek redress are also discussed in the text.
Human rights and equalities must also be understood and promoted by
local authorities and those working on their behalf; also the protections within
the Mental Capacity Act 2005.
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3 The joint health and social care complaints
system
Note: Every local authority must have a formal complaints procedure and be
able to provide you with a copy of it on request. It should also publicise it in
various formats, for example on its website.
This is the main route by which you can seek to resolve any major concern
or disagreement with the local authority once informal means have failed.
There will be a single, joint, complaints procedure for health and social care
in your area based on the Local Authority Social Services and National Health
Services Complaints (England) Regulations 20091 (called the Complaints
Regulations in this document).
This factsheet focuses on the local authority part of the joint complaints
procedure.
One of the reasons for linking health and social care was to create a jointworking duty where necessary because a complaint may relate to both local
organisations. It also reflects the increasingly integrated nature of service
provision.
The Department of Health’s Learning from complaints: social service
complaints procedures for adults 2006, describes a complaint as:
an expression of dissatisfaction or disquiet about the actions,
decisions or apparent failings of a local authority’s adult social services
provision which requires a response.
Examples of complaints could be:
 the local authority has assessed you as not needing a service but you

believe you need it;
 the local authority has inappropriately refused to assess your needs;

1 The Complaints Regulations can be accessed via the following link:
www.legislation.gov.uk/uksi/2009/1768/contents/made
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 there have been delays or errors in dealing with your case;
 the services arranged for you are not satisfactory;
 the local authority has not properly followed legislative requirements or

statutory guidance;
 you have not been properly informed of all your rights and options;
 charging procedures have not been properly administered;
 your services are being cut without a proper re-assessment of your on-

going needs; or
 you haven’t been treated with dignity and respect.

The complaints regulations are intended to promote a person-centred
approach aimed at focusing the process on the complainant and enabling
organisations to tailor a flexible, prompt, response that seeks to resolve the
complainant’s specific concerns. There were concerns that the previous
system sometimes created unnecessary procedural delays. The new system
is based on the principles of good complaints handling published by the
Parliamentary and Health Service Ombudsman and endorsed by the Local
Government Ombudsman:
 being customer focused;
 being open and accountable;
 acting fairly and proportionately;
 putting things right;
 seeking continuous improvement.

For further information about the specific NHS complaints system see Age
UK’s Factsheet 66, Resolving problems and making a complaint about NHS
care.

3.1 What to expect when making a complaint
In Regulation 3(2) the Complaints Regulations for local authority service
users states that complaints should be:
 dealt with efficiently; and
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 properly investigated.

Also, people complaining (complainants) should:
 be treated with respect and courtesy;
 receive, as far as is reasonably practical, assistance to enable them to

understand the procedure or advice on where they may obtain such
assistance;
 receive a timely and appropriate response;
 be told the outcome of the investigation of their complaint and the local

authority should ensure that they take action, if necessary, in the light of the
outcome of a complaint.
The local authority (called the ‘responsible body’ in the Complains
Regulations) must designate a person who is responsible for compliance
with the complaints Regulations and a complaints manager who is
responsible for managing the complaints procedure. The person responsible
for compliance should be at chief executive level. See section 6 for the
potentially overlapping role of Local Government Monitoring Officer, which
must be filled by the chief executive, head of legal services or someone else
with equivalent standing with the a local authority.
In practice, most local authorities have a designated complaints
department, which will deal with your complaint. It is part of adult social care,
but is separately staffed. The person who investigates your complaint may be
employed by the local authority or may be an independent investigator; in
either case that person must not be involved in any of the matters that are
complained about.
Note: It’s important to be aware that you have a right to complain about any
aspect of a service that is being provided by the local authority apart from in a
few exceptional circumstances.
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There are certain complaints that the local authority does not have to deal
with. These include complaints that have been resolved to the complainant’s
satisfaction by the next working day; have been resolved or investigated
under previous complaints regulations; and those that are related to an
alleged failure to respond under the Freedom of Information Act 2002, which
are dealt with by the Information Commissioner’s Office.

3.2 Who can make a complaint and about what?
A complaint can be made by someone who receives a service from the local
authority or someone who is affected, or likely to be affected, by the action,
omission or decision of the local authority that is the subject of the complaint.
It can also be made by the person’s representative. This may be where the
complainant has requested this, where they lack capacity as defined in the
Mental Capacity Act 2005, or where they have died. Under the Act, the
representative must act in the individual’s ‘best interests’.
For further information about the Mental Capacity Act 2005, and the duties of
those working with people who lack the mental capacity to make a particular
decision, can be obtained in Age UK’s Factsheet 22, Arranging for others to
make decisions about your finances and welfare.
See section 3.6 for Care Act 2014 advocacy support rights.

3.3 Time limits
Generally, you need to make a complaint within 12 months of the date of the
subject of the complaint, or if later, the date on which the matter came to your
notice.
Exceptions may be made if the complainant had good reason for not making
the complaint within the time limit and it is still possible to investigate the
complaint effectively and fairly (see section 4 below on Local Government
Ombudsman complaint submission time limits).
There is a general time limit of six months for the response, beginning on
the day on which the complaint was received. A longer response time is
allowed if this is agreed by the complainant and the responsible body. If the
six month time limit is not met the responsible body must send an explanation
of the reason in writing and send the response as soon as possible.
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If the local authority delays the process without a good reason the Local
Government Ombudsman may agree to investigate (see section 4).

3.4 How to make a complaint
A complaint to a local authority may be made verbally, in writing or
electronically. The local authority must make a written record of a verbal
complaint with a copy provided for the complainant.
It is advisable to make a formal complaint in writing or electronically so that
you can be sure that it covers everything you want to say. Set out clearly the
points you want to make. It may also be useful to include something about
the effect on you; for instance if you are complaining about the local authority
reviewing your case and reducing your services, explain the difficulties you
are facing, the emotional impact and/or financial impact etc. If the complaint
relates to a series events, it may be useful to set out a timeline to show how
the issue developed leading up to the decision to make the complaint.
Duties on local authorities when a complaint is made
Note: The complaint must be acknowledged by the local authority within
three working days of its receipt.
However, at section 13(4), the Complaints Regulations state that ‘Where a
responsible body receives a complaint sent to it by another responsible body
the complaint must be acknowledged by the recipient body not later than
three working days after the day on which it receives the complaint.’ This
could happen, for instance, where a complaint is sent to a local authority but
it is felt that another body such as the local Clinical Commissioning Group
should take the lead in responding to it. The acknowledgement to the
complainant can be made orally or in writing.
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Co-operation and co-ordination between responsible bodies
The local authority must co-operate with other responsible bodies (such as
the local Clinical Commissioning Group) in handling complaints that affect
both of them. They have a duty to co-ordinate the handling of the complaint
response to the complainant. The duty to co-operate includes a duty to agree
which body should take the lead in handling the complaint and
communicating with the complainant. They must also provide relevant
information to the other body to assist in the consideration of the complaint.
They must attend, or ensure they are represented at, any relevant meeting in
connection with the consideration of the complaint.
There may also be a requirement for a co-ordinated response between a
local authority, a body (such as a care home) registered under the Health and
Social Care Act 2008 and the Care Quality Commission (CQC). Consent is
required here for the provision of information between these bodies about the
complainant.
These duties link with cooperation duties set in section 6 of the Act Care
2014, for example in the context of safeguarding.
Contacting the complainant
Note: The local authority must offer to discuss with you, at a time to be
agreed with you, the way in which the complaint should be handled, how long
the investigation is likely to take and what response you should expect.
If you don’t wish to meet to discuss the complaint, the local authority must still
determine the response period and let you know in writing.
This means that you should be provided with an opportunity to explain what
you hope to achieve from the complaint and receive a response as to what
is realistically achievable by the local authority.
The investigation of the complaint
Regulation 14(1) of the Complaints Regulations requires the responsible
body to:
 investigate the complaint as speedily and efficiently as possible;
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 keep the complainant informed, as far as reasonably practicable, about

progress.
It goes on to require, at 14(2), that ‘As soon as reasonably practicable’ after
completing the investigation, the complainant should receive a response, in
writing, signed by the responsible person, which includes:
 an explanation of how the complaint has been considered;
 the conclusions reached including any action proposed;
 confirmation of whether the responsible body is satisfied that any action

needed has been taken or is proposed to be taken;
 details of the complainant’s right to take their complaint to the Local

Government Ombudsman or the Health Service Ombudsman.
Each local authority must keep appropriate records and produce an annual
complaints report. They have to include in their annual report:
 how many complaints they received;
 how many they decided were well founded;
 how many were referred on to the Ombudsman;
 a summary of the subject matter of complaints and matters of importance

arising from the complaints or the way they were handled;
 any action taken or to be taken as a result to improve services as a

consequence of investigations they have undertaken.

3.5 Support with making a complaint
Note: As stated above, information about how to make a complaint should be
easily available and in appropriate formats and languages – it must be
accessible.

Factsheet 59  April 2015
How to resolve problems and make a complaint about social care

13 of 39

3.6 Information, advice and advocacy duties
Paragraph 3.54 of the Care Act 2014 statutory guidance requires local
authorities to provide ‘as far as reasonably practicable, assistance to enable
[service users] to understand the complaints procedure or advice on where to
obtain such assistance. Section 4 of the Care Act 2014 states that each local
authority must establish and maintain a service for providing people in its
area with information and advice relating to care and support for adults and
support for carers. This includes how to raise concerns about the safety or
wellbeing of someone who has needs for care and support.
The independent advocacy duty
Sections 67-68 of the Care Act 2014 set up a new independent advocacy
scheme for people who struggle to understand or make decisions about their
care and have no ‘appropriate person’ to help them engage in the process.
This builds on the scheme that already exists (under the Mental Capacity Act
2005) for people who have a significant mental impairment.
Under the Act some older people are entitled to the support of an
independent advocate at key stages in the process. This right applies to
people who have ‘substantial difficulty’ in doing any of these:
 understanding relevant information (about social care and health issues);
 retaining that information;
 using or weighing up the information;
 communicating their views, wishes or feelings.

If you care for an older person in this category, then she or he will probably
not be entitled to an advocate, because you will be seen as an ‘appropriate
person’, so an advocate won’t be necessary. Sometimes this changes if there
is a dispute between you and the local authority over what’s best for the
person you care for. If the local authority thinks that what you want for that
person isn’t in their best interests, then they can appoint an independent
advocate. The advocate’s job is to try to find out what the person you care for
wants and feels, and help identify what is in his or her best interests.

Factsheet 59  April 2015
How to resolve problems and make a complaint about social care

14 of 39

4 The Local Government Ombudsman
Note: If a complaint is not resolved to your satisfaction within the local
authority’s complaints procedure, you may want to take it further. One way to
do this is to complain to the Local Government Ombudsman (LGO). You also
do this if you have arranged and funded your own care and support. The LGO
website is very comprehensive and user-friendly. Either you or your
representative can also phone their advice line. A range of helpful leaflets can
be downloaded from this website, or ordered. You can also ask for recent
reports, which may assist a complaint that you are making. See section 10 for
further contact details.
The Ombudsman has discretion as to whether to take on a case based on
the presenting facts and circumstances.
The Ombudsman’s powers are set out in the Local Government Act 1974
which includes the rules about how the scheme works. These are that the
Ombudsman:
 can only investigate complaints of maladministration, which have led to

injustice to the complainant;
 generally cannot investigate a complaint unless and until the local authority

has been given the opportunity to resolve it first, which is why you must
first make your complaint to the local authority (see section 3 above); and
 cannot investigate a complaint if the complainant is also taking legal

proceedings.

4.1 What is maladministration?
Maladministration involves failings in the way an action or decision has been
taken, or where the local authority has not taken action when it ought to have
done. It is a broad term and could include issues such as:
 unjustified delay;
 unfair discrimination;
 failure to abide by agreed procedures;
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 failure to have proper procedures in place;
 failure to carry out legal duties;
 treatment that does not respect dignity and human rights.

This is not a complete list, only examples. You can find more useful examples
on the Ombudsman’s website (see below).
Note: The Ombudsman will not investigate a decision simply because you
disagree with it. You must show that there has been maladministration in the
way that the council has acted, or failed to act.

4.2 What amounts to injustice?
The Ombudsman will only investigate maladministration leading to
injustice.
You have to show the Ombudsman that the maladministration by the local
authority has had a negative impact on you. This might be financial,
psychological or practical. It could be the trouble and distress you have
suffered in pursuing your complaint. Whatever it is it must be caused by the
local authority’s maladministration.
Practical tip: It is useful to include any evidence that you have to show the
injustice you have suffered. For instance, if you have been paying for services
that the local authority should have provided for you, then include copies of
the bills with your complaint.

4.3 How and when to make the complaint
There is a ‘12-month rule’ for making a complaint. The time starts to run
from the date of the maladministration you are complaining about, or the date
that you first became aware of it. One of the reasons the rule exists is
because the longer the delay, the harder it is to gather evidence.
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The Ombudsman may investigate complaints about events that occurred
more than 12 months ago, but only if there is a good reason for the delay,
which is not the fault of the complainant Someone may have been prevented
from complaining due to a period of ill health, an inability to read or write
English, or the mistaken belief that action had already been taken to resolve
their complaint. They will also take into account the seriousness of the
alleged adverse effect in deciding whether to investigate such a complaint.
Practical tip: If your complaint is late, it is important to explain why and to
show that the delay was not your fault.
The Local Government Ombudsman’s website is helpful and has lots of
detailed information. You can also phone up for advice on making a complaint
(Tel: 0300 061 0614).
There is an on-line complaint form. Whether you use that form or not your
complaint should generally be in writing and should set out both the
maladministration you are complaining about and the injustice you have
suffered. However, you can also make your complaint by phone if this is
easier for you.
There are three Ombudsmen in England and you will be able to check which
one applies to your local authority by looking at the website or phoning the
advice line (0300 061 0614). There is an on-line complaint form. Whether you
use that form or not your complaint must be in writing and must set out both
the maladministration you are complaining about and the injustice you have
suffered.
Friends, relatives and voluntary sector advisors can complain on your behalf
with your permission. You can use a solicitor, but it is very unlikely that you
will get the costs back, even if the Ombudsman upholds your complaint. This
is because it is not necessary to go through a solicitor to make a complaint.
If the person who has suffered injustice does not have the mental capacity to
make a complaint, then the complaint can be made by a carer or other
representative acting in the person’s best interests. Further information can
be found in Age UK’s Factsheet 22, Arranging for others to make decisions
about your finances and welfare.
Also see section 3.6 on advocacy rights under the Care Act 2014.
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Practical tip: Keep your complaint as concise and clear as possible. If it
has a long history, then a chronology of the main events will help the
Ombudsman’s investigator to understand what has happened – possibly
using bullet-points. Provide copies of important relevant documents, for
instance the complaint you made to the local authority and their response.
The Ombudsman will expect you to have made a complaint to the local
authority, so that they have had a chance to put things right. However if there
has been unreasonable delay in dealing with your complaint, or if you have
good reason for losing faith in the local authority’s ability or willingness to deal
with your complaint, the Ombudsman may agree to investigate your
complaint even though you have not completed the local authority procedure,
set out in section 3 above.

4.4 How the Ombudsman deals with complaints
The Ombudsman will decide whether to carry out an investigation and then,
if it is agrees that the complaint is one that is within its remit, allocate an
investigator who will contact you. The investigator will also contact the local
authority to consider what they say too.

4.5 Types of decision
Many cases are dealt with without a full investigation and publication of a
report. There are a number of possible types of decision that the
Ombudsman might reach:
 no fault;
 insufficient injustice;
 local settlement;
 report;
 will the decision be made public?
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No fault
The decision might be that there has been no fault by the local authority. For
example, it may be found that the body has followed the correct procedure in
reaching a decision even though the complainant disagrees with it.
Insufficient injustice
The decision might be that even if the local authority is at fault, the effect on
the complainant is not serious enough to justify continuing to investigate the
complaint.
Local settlement
If it is found that the local authority has done something wrong that has
caused problems for the complainant, the Ombudsman will often try to
resolve things without the need for a full investigation and report. Instead the
investigator will try to agree with the local authority the steps that are needed
to put things right. If that can be agreed in principle, the Ombudsman will
then take the complainant’s views about settlement into account, but will
generally stop the investigation once a local settlement has been reached.
This can happen at any stage of the investigation.
Report
Most decisions are made by letter, but sometimes the Ombudsman needs to
write a formal report about a complaint if it is against a council.
This could happen, for example, if the council does not agree to the
suggested settlement or if the Ombudsman thinks the issue is of particular
interest to the public. If so the Ombudsman will send the complainant and the
council a draft setting out the main facts and asking for any suggested
changes or comments. Unless there are special reasons, the report will be
made available to the public and will include the Ombudsman’s
recommendations to put the injustice right. It will not give the complainant’s
name.
Because complaints can be dealt with in many different ways, it is hard to
predict how long it will take. Generally, according to the Ombudsman’s
website, complaints are resolved within 3 months to a year, depending on the
complexity.
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4.6 What powers does the Ombudsman have?
The Ombudsman can insist on seeing information held by the local authority.
The Ombudsman can make recommendations about what the local
authority should do to put things right. This can include:
 a written apology;
 reviewing their policies to make changes in line with Ombudsman

recommendations;
 payment of compensation for injustice suffered.

Note: The Ombudsman cannot order the local authorities to follow the
recommendations, but in practice they generally do.
In local settlement cases, there will only be a settlement where the local
authority agrees to the recommendations for putting things right. If a local
authority does not follow the recommendations set out in the report, the
Ombudsman may produce a second report dealing with the noncompliance, but this is rare.

4.7 Self-funders’ right to complain to the Ombudsman
People who fund their own residential or non-residential adult social care
have access to an independent complaints review service provided by the
Local Government Ombudsman.
Each registered care provider must also operate a complaints system, which
you can use before considering taking your complaint to the Ombudsman.
If you are paying for your own care you will probably not be able to use the
local authority complaints procedure unless the local authority has made the
arrangements for you.
In other respects the procedures and powers of the Ombudsman are all the
same (see above).

Factsheet 59  April 2015
How to resolve problems and make a complaint about social care

20 of 39

In April 2016, with the commencement of the new care accounts, which will
monitor everyone’s contributions to meeting assessed, eligible, care needs, a
different approach may be required as the local authority will be more
involved with self-funders.

5 Human rights and equality
5.1 Human rights
The incorporation into UK law of the European Convention on Human Rights,
in the form of the Human Rights Act 1998, has given public service users the
right to directly assert their human rights in our courts. These rights must be
upheld and promoted by public bodies including health and social care
service providers.
Note: It is unlawful for a public body to act in a way that is incompatible with a
Convention right.
The most commonly cited (used) articles in relation to social care include:
 Article 3 – the prohibition of inhuman and degrading treatment.
 Article 8 – the right to respect for private, family and home life.
 Article 14 – prohibition on discrimination (in relation to the enjoyment of the

other Convention rights).
The Article 8 right to respect for private life for people with disabilities
includes a right to dignity and to participate in the wider life of the community
as far as possible. This Article does not give absolute rights. Most rights are
qualified to allow for interference in certain circumstances set out in the
Article itself. For instance local authorities can take their resources into
account when deciding whether or not they can lawfully interfere with
someone’s Article 8 rights, but any interference must be necessary and
proportionate. In other words they must not use a ‘sledgehammer to crack a
nut’ – in practice the local authority must always balance any financial saving
against the impact on the individual of interfering with their rights.
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These rights can also be included as part of general complaints to the local
authority or other public bodies such as the NHS. It is important to remember
that they can relate to everyday issues such as:
 poor domiciliary (home) care treatment;
 decisions about whether care should be provided in your own home or in a

care home;
 where your care home is located with regard to your social and

psychological needs.
The Health and Social Care Act 2008 contains a clause stating that any
independent-sector care home contracted by a local authority to provide
accommodation is subject to the Human Rights Act 1998 in line with other
local-authority provided services.
Care Act 2014 ‘public function’ human rights extension
Section 73 of the Care Act 2014 extends the Human Rights Act 1998
protections to people whose care is carried out in their own home and is
arranged or funded by a local authority. This will apply throughout the UK and
also applies to services funded through direct payments.
This closes a loophole that meant people could only call on the Human
Rights Act 1998 when they were placed by local authorities or the NHS in
care homes. People receiving domiciliary care commissioned by the local
authority are now protected. The change applies to all care providers
regulated by the Care Quality Commission and its equivalents elsewhere in
the UK who are carrying out a ‘public function’. These protections do not
extend to the purchase of completely private care provision where the State
is not involved in the arrangement in any way.

5.2 Equality
The Equality Act came into force on 1 October 2010, consolidating a wide
range of equalities legislation, including the Disability Discrimination Act
1995, into one statute.
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Note: The Equality Act prohibits direct and indirect discrimination against
protected groups. ‘Age’ is now one of the protected groups listed within the
Act.
Age-related discrimination
On 1st October 2012, it became unlawful for public bodies to discriminate
against adults on grounds of age in relation to the provision of services and
public functions, including health and social care. This form of discrimination
is not unlawful if the public body can show a good reason for treating a
protected group in a different way. This is known as 'objective justification'.
The Act sets out some exceptions to the ban on age discrimination, but none
in relation to health or social care. This means that any age-based or related
practices by the NHS and social care organisations must now be able to be
objectively justified to ensure their legality.
Public Sector Equality Duty
The Public Sector Equality Duty under the Act requires all public bodies to
have due regard to the need to:
 eliminate discrimination;
 advance equality of opportunity; and
 foster good relations between protected groups.

This means that any changes in policy that will impact on groups of people
protected by the Equality Act must be given thorough consideration. This is
usually done by way of an equality impact assessment which must consider
the effects of any policy changes on protected groups, and adequate
consultation must take place.
An example of this could be where public services must actively take into
account the needs of local black and minority ethnic (BME) communities in
the design and funding of their services; for example providing adequate
translation services, information in different languages and utilising ethnic
community support groups. This kind of proactive approach should be taken
for all the groups listed in the equalities legislation, particularly where they are
hard to reach and under-represented.
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The ‘protected characteristics’ under the 2010 Act are:
 Age
 Disability
 Gender reassignment
 Marriage and civil partnership
 Pregnancy and maternity
 Race
 Religion or belief
 Sex
 Sexual orientation

For further information see Age UK’s Factsheet 79, The Equality Act: the
Public Sector Equality.
Under the Equality Act 2006, the Equality and Human Rights Commission
has a range of general enforcement and investigation powers. Section 28 of
the 2006 Act allows it to provide assistance to individual litigants in legal
proceedings concerning equalities legislation. See the ‘Useful organisations’
section for the Commission’s contact details.

6 The Local Government Monitoring Officer
Local authorities must, under section 5 of the Local Government and Housing
Act 1989, appoint someone to act as a monitoring officer. Often, the chief
executive or head of legal services at the council is also the monitoring
officer.
The monitoring officer has a duty to report any of the council’s proposals or
decisions which are, or could be, in contravention of existing law and
therefore illegal.
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The monitoring officer must also report if any proposal or decision is, or could
be, a matter of maladministration or injustice, which the Ombudsman would
investigate. However this only applies once the Ombudsman has completed
an investigation, so it cannot be used as an alternative route to complaining
to the Ombudsman. In preparing the report, the monitoring officer must
consult, as far as is possible, the council’s chief executive (except where the
chief executive is also the monitoring officer) and the council’s chief finance
officer.
Once prepared, the report must be sent to all the council members (the
elected councillors) who have responsibility for the decision or proposal. For
social care matters, for example, this might include all the councillors who sit
on the council’s Social Services Committee.
Once the monitoring officer has reported, council members must call a
meeting to consider the report within 21 days. In the meantime, before the
monitoring officer’s report has been considered by council members, the
council must not proceed with the proposal or decision in question.
Note: If you think that any decision or proposal by your local authority is, or
could be, illegal, or a matter of maladministration or injustice, you can contact
the monitoring officer and ask them to set out their view.
It is not necessary to use a solicitor to do this, although some people find it
helpful.
In practice, it is probably more useful to consider approaching the Monitoring
Officer where you think the local authority has acted or is proposing to act in a
way that is unlawful. If your complaint is about maladministration rather than
a legal issue – for example where there has been lengthy and unreasonable
delay – the fact that you have to go through the Ombudsman procedure first
(see section 4 above) means that the monitoring officer may not add anything
to that investigation.
The council’s legal department or unit should be able to tell you how to
contact the monitoring officer. Contact can be made by a telephone call, or by
letter, fax or other recorded form. See section 3.1 regarding the potentially
overlapping role of complaints compliance manager. This person must be at
chief executive level within a local authority.
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7 Judicial Review
If you are unhappy with the way the local authority (or an NHS body) has
dealt with your case, and your complaint to the body has not resolved the
problem, then one possible route to take is to consider making an application
to the High Court for a judicial review.
Note: You cannot complain to the Ombudsman and go to judicial review,
so it is important to decide which one is the best option in your
situation.
Important points to consider
There is a strict 3-month time limit for bringing a judicial review. The time runs
from the decision, act or omission complained about until the date the
application is lodged in court.
Judicial review is not free, it is a potentially expensive process and it is
probably unrealistic unless you would be financially eligible for public funding
(legal aid) and your case has sufficient merit to meet the merits test for
funding. You will need advice from a law firm with appropriate expertise and
experience before embarking on a judicial review.

7.1 What is judicial review?
Judicial review is a powerful legal procedure. The High Court reviews a
decision, act or omission by a public body, such as a local authority or clinical
commissioning group, to decide whether the public body has behaved
unlawfully (see 7.2 below for information about what this means).
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The Court will not consider the merits of the decision, but only whether it has
been reached lawfully. If not, the Court can make a range of Orders, but the
most common one is called a ‘quashing order’. That simply means that the
Court overturns the decision that has been made, and so the public body has
to look at the case again and make a fresh and lawful decision. For instance
a successful challenge to a decision that someone does not meet the
eligibility criteria for care support, made on the basis that the assessment
process was unlawful because it did not take all the relevant factors into
account, would result in a quashing order and the local authority would have
to make a fresh eligibility decision after a lawful re-assessment.
There is provision for injunctions and other emergency procedures where
they are needed, but the basic process consists of these stages:
 A ‘letter before action’ is sent to the public body. This sets out the relevant

facts, why it is said that the public body has acted unlawfully and what
needs to happen to put things right. This is usually written by a specialist
solicitor.
 If the public body does not agree to resolve the problem, then an

application for judicial review is made. This is done by way of documents
setting out the facts and the legal arguments.
 A judge will then read the documents and decide whether or not to grant

permission for the case to go ahead. This does not usually involve any
court hearing. (There is a right of appeal where permission is refused)
 If a judge grants permission to make the application, then the public body

has the chance to produce its written defence and the applicant to
respond to it. A court date is set for the final hearing. After the court
hearing the judge will issue a written judgment setting out reasons for the
court’s decision.
Note: At any stage, the public body can settle the case and/or the applicant
can withdraw it, subject to any consideration of who should pay any costs. In
practice many planned judicial review cases do not get off the ground,
because the public authority settles them on receipt of the letter before
action.
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Where a case does go all the way to a court hearing, the evidence is usually
all in writing. If you make a judicial review application you are extremely
unlikely to be expected to attend the court or to give evidence. The judge will
read the documents, listen to the arguments put forward by your barrister and
by the barrister appointed by the public authority, and then make a decision.

7.2 What are the grounds for judicial review?
This is a complicated legal area and this section only gives a very brief
overview.
Parliament gives public bodies, such as local authorities and NHS bodies,
legal duties and discretionary powers to carry out their functions. They must
fulfil those legal duties and must consider the exercise of their discretionary
powers. If they fail to do so, they are said to be acting unlawfully and may be
challenged by way of judicial review.
There are three basic grounds for judicial review – illegality, irrationality
and procedural unfairness:
Illegal – this could be a failure to carry out a statutory (legal) duty (e.g. an
assessment) or a breach of a human right (e.g. not considering someone’s
right to family life). It is also illegal to carry out a function (like assessment)
without taking into account all the relevant factors (e.g. not considering issues
such as social isolation and psychological distress, but only focussing on
personal care needs).
Other aspects of illegal decision-making could include not following binding
guidance (e.g. not applying the eligibility criteria as set out in the Department
of Health guidance), or operating a blanket policy and not considering each
case on its own merits (e.g. never providing care at home if it would be more
expensive than a care home placement).
Unreasonable/irrational – this is quite hard to show in practice. A decision
would have to be really perverse before a court would treat it as
unreasonable. A local charging policy that acted as a disincentive to claim
disability benefits could be described as irrational.
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Procedurally unfair – people are generally entitled to be given reasons for
decisions that have a significant effect on their lives (e.g. it would be unlawful
to reduce a care service without providing the person with a reason). Where a
public body is making a decision that will impact on service users or carers
(e.g. changing their eligibility criteria or introducing charging for carers
services for the first time) they will usually have to carry out a proper
consultation exercise first.
Note: Judicial review is a highly specialised area of the law. If you are
considering judicial review proceedings, it is important to act quickly and to
make sure that you instruct a solicitor with the relevant expertise and
experience.
If you are interested in finding out more about this area of law, the Public Law
Project provides some information leaflets, see
www.publiclawproject.org.uk/how-to-get-advice

8 Care Quality Commission – Fundamental
Standards
The Care Quality Commission (CQC) is the body responsible for regulating
and maintaining standards in health and adult social care in England.
The CQC was set up under the Health and Social Care Act 2008 (the 2008
Act).
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Note: On 1st April 2015, the CQC’s existing Essential Standards of Quality
and Care were replaced by new ‘Fundamental Standards’, and related new
Regulations2. It has also published Guidance for providers on meeting the
regulations3, which will be cited as Guidance for providers in this text. These
have a number of new elements such as a focus on person-centred care, a
new duty of candour and a fit and proper person requirement.
The standards include a requirement that care must be appropriate and
reflect your needs and preferences, and that you must be treated with dignity
and respect, amongst other elements. New requirements include that people
employed must be of good character, have the necessary qualifications, skills
and experience, and be able to perform the work for which they are employed
(fit and proper persons requirement); and that registered service providers
must be open and transparent with service users about their care and
treatment (the duty of candour).
An example of the CQC’s procedures is its four-tier care home rating
system
This rates services as: outstanding, good, requires improvement or
inadequate. A team of specialist local adult social care inspectors inspect
services against five key questions – is the service safe, caring, effective,
responsive to a person’s needs, and well-led – before giving a rating, which is
available to the public. The guidance, which is used by the inspectors when
they visit residential or community care services, sets out the five questions
(called Key Lines of Enquiry) and a list of what care should look like for each
of the ratings.

2 Health and Social Care Act 2008 (Regulated Activities) Regulations 2014 (Part 3) (as
amended) and the Care Quality Commission (Registration) Regulations 2009 (Part 4) (as
amended)
3
http://www.cqc.org.uk/sites/default/files/20150210_guidance_for_providers_on_meeting_the_re
gulations_final_01.pdf
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Register a concern
If you are not satisfied with any aspect of the service you receive from a body
registered with the CQC, you can inform them. The CQC must then decide
the level and type of response to take. They have a range of powers to
investigate and enforce changes on the service provider; and then to carry
out subsequent reviews related to levels of need and risk. When you register
your concerns, this adds to the local inspector’s knowledge of the services
that they are responsible for. You can do this by phone, letter or via the
CQC’s website.
This could include, for example, making a report about poor standards of care
in a care home. This action can be made in conjunction with informal
discussions with the managers of the service provider or while making a
formal complaint to the local authority if they are also involved with the
provision of the service. However, if you feel it is not in your interests to liaise
directly with the management of the organisation you can still contact the
CQC and also make a complaint to the local authority.
Note: The CQC does not have a duty to respond to you individually in the
same way as a local authority complaint. However, in certain circumstances
the CQC has a duty to act urgently, for example where the information it
receives leads it to believe that there is a risk to individuals or where criminal
activity has taken place.
Required actions may also liaising with the local authority or the police, and
involvement in local safeguarding procedures.

9 Other avenues of complaint and protection
9.1 Write to your local councillor or MP
As mentioned above, it may be helpful to enlist the support of your local
councillor or MP in dealing with an issue. This can sometimes be a useful
method of solving issues informally so that an official complaint is not
required.
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9.2 Safeguarding from abuse
Safeguarding issues may be part of a situation ending up with a complaint to
the local authority. They may also be identified following notification of
concerns to the Care Quality Commission or possibly the local Healthwatch
(see section 9.3). These sources of information may lead to the initiation of
the local authority safeguarding procedure and possibly contact with the
police. All of these bodies must cooperate, act promptly, and share relevant
information in an appropriate manner, with lawful consents provided by those
concerned.
The Care Act 2014 set out new national safeguarding procedures. For further
information on this subject see Age UK’s Factsheet 78, Safeguarding older
people from abuse.
The Disclosure and Barring Service
In December 2012, the Independent Safeguarding Authority and the Criminal
Records Bureau were merged to form the Disclosure and Barring Service.
Part of the role of the service is to help prevent unsuitable people from
working with vulnerable groups.
This organisational change came about as a result of amendments to the
Safeguarding Vulnerable Groups Act 2006 made by the Protection of
Freedoms Act 2012.
The DBS searches police records and, in relevant cases, barred list
information, and then issues a DBS certificate to the job applicant and
employer.
Relevant posts for these purposes are known as ‘restricted activities’.
Restricted activities, in relation to adults in need of assistance because of
age, illness or disability are broadly:
 health care;
 personal care [not hairdressing];
 social work;
 assistance with household matters or transporting for health or social care

purposes [excluding licensed taxis or minicabs]; and
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 assistance by way of powers of attorney, advocacy, etc.

See the DBS website (www.gov.uk/government/organisations/disclosure-andbarring-service) for up-to-date information on this subject.

9.3 Your local Healthwatch – service user voice
A network local Healthwatches were created under the Health and Social
Care Act 2012 in response to the Mid Staffordshire Hospital scandal. They
are designed to listen to the service user voice in health and social care and
to provide feedback to service providers and commissioners. Through local
engagement they collect data on how and why people use services in their
area, and their experiences. Their place on local boards such as the Health
and Wellbeing Board means local Healthwatches can represent the voice of
people in decision making. Local Healthwatches also directly support people
in their community by giving them information or signposting them to the local
services they need. They are independent organisations dealing with local
concerns and they are commissioned directly by local authorities.
Local Healthwatches have various statutory powers such as ‘enter and view’,
which allows them to enter care providers premises for an arranged
inspection or as a result of reported concerns about care standards. This
complements the work of other bodies such as the Care Quality Commission.

9.4 Mental Capacity Act 2005 standards and rights
If a complaint issue relates to someone who lacks the mental capacity to
express their views and feelings, all those concerned must work to the ‘best
interest’ standards set down by the Mental Capacity Act 2005 and its Code of
Practice. For further information on this subject see Age UK’s Factsheet 22,
Arranging for someone to make decisions about your finance and welfare.
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Advocacy
If there is no one else available to assist, there are circumstances where an
individual who lacks the capacity to express their views, needs and wishes
has a legal right to advocacy from an Independent Mental Capacity
Advocate. This is a type of advocacy that may be available to a service user
of social services. There may be a range of advocacy and advice services
available locally, for example provided by user-led and voluntary
organisations such as Age UK. There are also rights to advocacy in the health
complaints context. Another form of advocacy is the right of a person who is
subject to powers within the Mental Health Act 1983 (amended in 2007) to
have an Independent Mental Health Advocate in certain circumstances.
This right overlaps with the Care Act 2014 advocacy rights described in
section 3.6, above.

10 Useful organisations
Care Quality Commission
The independent regulator of adult health and social care services in
England, whether provided by the NHS, local authorities, private companies
or voluntary organisations. Also protects the rights of people detained under
the Mental Health Act.
CQC National Customer Service Centre, Citygate, Gallowgate, Newcastle
upon Tyne, NE1 4PA
Tel: 03000 616 161 (free call)
Email: enquiries@cqc.org.uk
Website: www.cqc.org.uk/
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Carers UK
National charity providing information and advice about caring alongside
practical and emotional support for carers. Also campaigns to make life better
for carers and influences policy makers, employers and service providers, to
help them improve carers' lives.
20 Great Dover Street, London, SE1 4LX
Tel: 0808 808 7777 (free call)
Email: info@carersuk.org
Website: www.carersuk.org
Carers Trust
Website: www.carers.org/scotland
Carers Wales can be contacted at:
Tel: 029 20 811370
Website: www.carerswales.org
Citizens Advice
National network of advice centres offering free, confidential, independent
advice, face to face or by telephone.
In Wales there is a national phone advice service on 0344 477 2020. It is
available in some parts of England on 0344 411 1444. In Scotland, there is a
national phone advice service on 0808 800 9060.
To find details of your nearest CAB check your phone book, or in:
England or Wales, go to www.citizensadvice.org.uk
Northern Ireland, go to www.citizensadvice.co.uk
Scotland, go to www.cas.org.uk
Visit www.adviceguide.org.uk for online information
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Disability Rights UK
Offers advice and information on access, housing, holidays, mobility,
education, employment benefits and social service provision.
Ground Floor, CAN Mezzanine, 49-51 East Road, London N1 6AH
Tel: 020 7250 8181
Email: enquiries@disabilityrightsuk.org
Website: www.disabilityrightsuk.org
Equality Advisory and Support Service
A new service, funded by the Government Equality Office, called the Equality
Advisory and Support Service began operation on 1st October 2012. The
new service replaces the helpline run by the Equality and Human Rights
Commission.
FREEPOST Equality Advisory Support Service FPN4431
Tel: 0808 800 0082
Textphone: 0808 800 0084
Website: www.equalityadvisoryservice.com
Local Government Ombudsman (LGO)
PO Box 4771, Coventry, CV4 0EH
Tel: 0300 061 0614
Website: www.lgo.org.uk
MIND (National Association for Mental Health)
Offers support for people in mental distress and their families. Provides
details of local associations that provide services such as counselling
projects, self-help support groups, drop in centres and other services. Legal
advice is also available – contact main number for more information.
15-19 Broadway, Stratford, London E15 4BQ
Tel: 020 8519 2122
Info line: 0300 123 3393
Email: contact@mind.org.uk
Website: www.mind.org.uk
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11 Further information from Age UK
Age UK Information Materials
Age UK publishes a large number of free Information Guides and Factsheets
on a range of subjects including money and benefits, health, social care,
consumer issues, end of life, legal, employment and equality issues.
Whether you need information for yourself, a relative or a client our
information guides will help you find the answers you are looking for and
useful organisations who may be able to help. You can order as many copies
of guides as you need and organisations can place bulk orders.
Our factsheets provide detailed information if you are an adviser or you have
a specific problem.
Age UK Advice
Visit the Age UK website, www.ageuk.org.uk, or call Age UK Advice free on
0800 169 65 65 if you would like:
 further information about our full range of information products
 to order copies of any of our information materials
 to request information in large print and audio
 expert advice if you cannot find the information you need in this factsheet
 contact details for your nearest local Age UK
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Age UK
Age UK is the new force combining Age Concern and Help the Aged. We
provide advice and information for people in later life through our,
publications, online or by calling Age UK Advice.
Age UK Advice: 0800 169 65 65
Website: www.ageuk.org.uk
In Wales, contact:
Age Cymru: 0800 022 3444
Website: www.agecymru.org.uk
In Scotland, contact Age Scotland
by calling Silver Line Scotland: 0800 470 8090
(This line is provided jointly by Silver Line Scotland and Age Scotland.)
Website: www.agescotland.org.uk
In Northern Ireland, contact:
Age NI: 0808 808 7575
Website: www.ageni.org.uk
Support our work
Age UK is the largest provider of services to older people in the UK after the
NHS. We make a difference to the lives of thousands of older people through
local resources such as our befriending schemes, day centres and lunch
clubs; by distributing free information materials; and taking calls at Age UK
Advice on 0800 169 65 65.
If you would like to support our work by making a donation please call
Supporter Services on 0800 169 87 87 (8.30 am–5.30 pm) or visit
www.ageuk.org.uk/donate
Legal statement
Age UK is a charitable company limited by guarantee and registered in
England and Wales (registered charity number 1128267 and registered
company number 6825798). The registered address is Tavis House, 1-6
Tavistock Square, London, WD1H 9NA. Age UK and its subsidiary
companies and charities form the Age UK Group, dedicated to improving later
life.
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Disclaimer and copyright information
This factsheet has been prepared by Age UK and contains general advice
only which we hope will be of use to you. Nothing in this factsheet should be
construed as the giving of specific advice and it should not be relied on as a
basis for any decision or action. Neither Age UK nor any of its subsidiary
companies or charities accepts any liability arising from its use. We aim to
ensure the information is as up to date and accurate as possible, but please
be warned that certain areas are subject to change from time to time. Please
note that the inclusion of named agencies, websites, companies, products,
services or publications in this factsheet does not constitute a
recommendation or endorsement by Age UK or any of its subsidiary
companies or charities.
Every effort has been made to ensure that the information contained in this
factsheet is correct. However, things do change, so it is always a good idea
to seek expert advice on your personal situation.
© Age UK. All rights reserved.
This factsheet may be reproduced in whole or in part in unaltered form by
local Age UK’s with due acknowledgement to Age UK. No other reproduction
in any form is permitted without written permission from Age UK.
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