Factsheet 60

Choice of accommodation - care
homes
April 2016

About this factsheet
This factsheet explains what rights you have to choose the care home
that you will live in and its location when your local authority assists with
the placement. This could be from the time you start living in a care
home or where you privately pay for your placement but your funds run
down so you become eligible for local authority funding.
This factsheet should be read in conjunction with other factsheets on
social care factsheet 10, Paying for permanent residential care and
factsheet 41, Social care assessment, eligibility and care planning.
The information in this factsheet is correct for the period April 2016 –
March 2017. Benefit rates are reviewed annually and take effect in April
but rules and figures can sometimes change during the year.
The information in this factsheet is applicable to England and Scotland. If
you are in Wales or Northern Ireland, please contact Age Cymru or Age
NI for information. Contact details can be found at the back of this
factsheet.
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1

Recent developments
This factsheet is based on the Care Act 2014 (‘the Act’) and supporting
regulations and statutory guidance, introduced in April 2015; specifically,
the Care and Support and Aftercare (Choice of Accommodation)
Regulations 2014 (‘the regulations’) and Annex A of the Care and
Support Statutory Guidance, entitled ‘Choice of accommodation and
additional payments’ (‘the statutory guidance’).
The Act was intended to come into force in two stages - in April 2015 and
April 2016. However, in July 2015, the Government decided to delay the
second stage of the changes until 2020. The delayed changes affect
care funding, which means that, in practice, the funding and means test
system in April 2016 is similar to the previous system before the Act was
introduced.

2

Your right to choose
If your local authority has assessed your needs and they assist you with
your care home placement, you should be told about your right to
choose your care home and its location, subject to certain conditions.
Section 30 of the Act states that where you express a preference for a
particular type of accommodation and specified conditions are met, the
local authority must provide, or arrange for, the provision of the preferred
accommodation. It states that additional costs incurred may need to be
met by you or another person. This is called a ‘top-up’ – see section 4.
The principle relates to the fact that we often live a long way from family
and friends and may wish to move nearer when we experience problems
requiring residential care. It also reflects your local authority’s duty to
meet your needs in a way that responds to the outcomes you want to
achieve in your day-to-day life to maximise your individual wellbeing. The
statutory guidance states that:
A person’s ability to make an informed choice is a key element of the
care and support system. This must extend to where the care and
support planning process has determined that a person needs to live
in a specific type of accommodation to meet their care and support
needs.
On the minimum level of choice your local authority should offer, it says:
The local authority must ensure that the person has a genuine choice
and must ensure that at least one option is available and affordable
within a person’s personal budget and should ensure that there is
more than one.
This right covers care homes and nursing homes, as well as assisted
living and shared lives accommodation (see section 8).
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2.1

Conditions for approval
Once assessed as requiring a particular type of accommodation, you
have a right to choose between different providers of that type of
accommodation as long as:



the accommodation is suitable for your assessed needs



to move would not cost your local authority more than your personal
budget for that type of accommodation



the accommodation is available and



the accommodation provider is willing to enter into a contract with your
local authority to provide care at the rate in your personal budget on your
local authority’s terms and conditions.
Your choice must not be limited to settings or individual providers which
your local authority already operates in or contracts with, or those within
the local authority’s geographical boundary.
If you choose a place outside your local authority’s area, they must
arrange your preferred accommodation. In doing so, the local authority
should consider the cost of care in that area when setting your personal
budget.
Written reasons for refusal
If the local authority refuses or is unable to arrange a place in your
preferred accommodation, the statutory guidance requires that they
provide written reasons.
These rights don’t apply to the NHS
If you are placed in accommodation by the NHS, for example via NHS
continuing healthcare, you do not have such clear choices. However,
NHS staff members do have a duty to discuss your views with you or
your representatives and take them into account when making
arrangements.
For further information see factsheet 20, NHS continuing healthcare and
NHS-funded nursing care.
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3

Local authority limits on funding
A ‘fair cost of care’
If your local authority is meeting your needs, it must provide a personal
budget as part of your care and support plan, setting out the cost to the
local authority, following your financial assessment. One of the
conditions attached to providing your preferred accommodation is that it
does not cost the local authority more than the amount specified in your
personal budget for that type of accommodation. The statutory guidance
sates that:
In all cases the local authority must have regard to the actual cost of
good quality care in deciding the personal budget to ensure that the
amount is one that reflects local market conditions. This should also
reflect other factors such as the person’s circumstances and the
availability of provision. In addition, the local authority should not set
arbitrary amounts or ceilings for particular types of accommodation
that do not reflect a fair cost of care.
‘Market shaping’ and adequate local supply
Section 5 of the Act requires local authorities to ensure there are a
variety of high quality local service providers. This requires realistic
annual cost calculations and future demand projections by your local
authority to ensure an adequate supply of local services.
In a recent court case, Torbay Council’s ‘usual cost’ rate for care homes
was ruled unlawful. A judge agreed with a claim by a group of care home
providers that it was unjustifiably paying them up to £70 less per person
per week than the neighbouring Council. Accountants commissioned to
report on the case found ‘illogical mathematical errors’. The judge
agreed that the calculation was ‘fundamentally flawed’ and ordered the
Council’s 2014/15 ‘usual cost’ funding decision to be quashed.
For more information see
http://www.bailii.org/ew/cases/EWHC/Admin/2014/4321.html

4

Top-up and more expensive accommodation
If you prefer to live in a care home costing more than the local authority
expects to pay, it should arrange this provided another person is willing
to meet the difference between your personal budget and the actual
cost. This is known as third party top-up payments.
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Note
You should not be asked for third party top-up payments if you have
moved into more expensive home out of necessity rather than
personal preference – it must always be your choice. Your local
authority needs assessment should highlight this kind of issue.

The top-up payer must be able to sustain the commitment and this must
be confirmed before your local authority agrees to the arrangement. The
regulations require the payer to enter into a written agreement with the
local authority. They must be provided with sufficient information and
advice to enable them to understand the terms of the written agreement
before signing it. The written agreement must include:


the additional cost



the amount of your personal budget about the provision of your
accommodation



the required frequency of payments



details of the person to whom the payments are to be made



provision for review of the agreement



the consequences of ceasing to make payments



the effect of increases in charges made by the provider of the preferred
accommodation and



the effect of changes in the payer’s financial circumstances.
Annex A of the statutory guidance provides detailed further guidance on
the process.
Note
In a third party top-up arrangement, your local authority retains
responsibility for ensuring that all of your care home fees are paid,
including the top-up. This is why they must be confident of the longterm viability of the initial arrangement.

Subsequent price increases
Any subsequent increases in your care home’s fees may not be
distributed equally between your local authority and the third party. For
example, there is no guarantee that increased costs will automatically
result in an increased personal budget. Your local authority must ensure
that the payer understands this before signing the top-up arrangement.
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Changes in circumstances
Your top-up arrangement need to be reviewed from time to time by your
local authority, for example in response to: changes in the circumstances
of you or the person making the ‘top-up’ payments, changes in local
authority commissioning arrangements, or a change in service provider
costs.
Changes may not occur together - the person making top-up payments
could see an unexpected change in their financial circumstances that
affects their ability to continue to make contributions.
The statutory guidance states the local authority must set out in writing
how it responds to such changes and what the responsibilities of the
person making top-up payment are in terms of informing the local
authority. The local authority should make it clear that if you have a
change in circumstances that requires a new financial assessment, this
may not reduce the need for top-up payments.
Consequences of ceasing to make payments
If top-up payments cease due to a change of circumstances, you may
have to consider moving to alternative, less expensive, accommodation.
The local authority must undertake a new assessment before taking this
course of action, including an assessment of your health needs, and it
must have regard to your wellbeing.
You should ask the authority to consider the potential risks to your
physical and psychological well-being that a move might present. They
must take these into account if considering moving you.
Top-ups distinguished from other care home charges
Top-up payments must be distinguished from charges made for extra
items not covered by the home’s basic fees, which are permitted. If you
are unsure about any request for payment you receive, check your
contract, which should set out what the home’s basic fees cover.
Review requirements
Annex A of the statutory guidance requires reviews of top-up
arrangements on a regular basis and clear explanations provided for any
proposed contribution increases. A local authority must give written
details of how arrangements will be reviewed, what triggers a review,
and circumstances when any party can request a review.
Local authorities should consider how often to review arrangements.
They should bear in mind how often they review other financial
arrangements, such as deferred payment agreements. These should
take place at least annually and in line with wider reviews of the financial
assessment.
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Enforced and informal top-ups
Care homes should only ask for top-up payments where this has been
pre-agreed with you and is part of the local authority’s contract with
them. If the home asks for a payment not specified in the contract, it is
not appropriate and you should raise this with your local authority.
A recent Local Government Ombudsman (LGO) complaint against
Solihull Metropolitan Borough Council regarding enforced top-ups was
upheld. In the case it was confirmed that, when arranging residential
care, your local authority must provide you with at least one appropriate
choice that does not require a top-up.
4.1

‘First party’ top-up
You are not generally allowed to make your own top-up payments (first
party top-up). However, there are three limited exceptions:



during the first 12 weeks of permanent residential care where a property
is being taken into account in the financial assessment



when a deferred payment agreement in place



where ‘after-care’ accommodation is being provided under section 117 of
the Mental Health Act 1983, in certain circumstances.
See Annex A of the statutory guidance for more information on these
exceptions.

5

When should a local authority pay more than
usual?
Your local authority must not request a top-up payment unless they can
show there is at least one suitable care home available at your personal
budget level and you choose to enter more expensive accommodation. If
there are no affordable places available, they should arrange a
placement in a more expensive home and increase your personal budget
to meet the extra cost. This is because of the duty to ensure your eligible
needs are promptly met.
The statutory guidance gives examples of where your personal budget
figure may need to be set at a higher level because of the particular
nature of your needs. Examples include higher levels of needs, a special
diet that can only be met in a specific setting, or extra facilities for
cultural or medical reasons.
In each case, as in section 3, the local authority must consider the
‘actual cost of good quality care’ in deciding your personal budget to
ensure it genuinely reflects local market conditions. It should not set
arbitrary amounts or ceilings for particular types of accommodation that
do not reflect a fair cost of care.
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Local authorities must have regard to the statutory guidance on personal
budgets and its calculation must be transparent and timely, and the final
amount sufficient to meet your eligible needs. They must be adequately
flexible in offering accommodation and not have a ‘one size fits all’
approach.
Availability of accommodation
You should not have to wait for your assessed needs to be met. Your
preferred care home may not have any current vacancies. If it doesn’t,
the local authority should place you on the waiting list for your preferred
home and make any arrangements to meet your needs in the interim.
Interim arrangements should be in a setting suitable to meet your
assessed needs, such as another care home or in your own home with
an enhanced care package. If you are a hospital in-patient, remaining in
hospital may not be considered a suitable setting, once you have been
assessed as being ready for discharge.
The local authority should explain how the waiting list works and inform
you of progress. If the interim arrangement continues beyond ‘a
reasonable time period’ (12 weeks is given as an example), the local
authority should reassess you to ensure your interim and preferred
accommodation are still suitable to meet your needs. You should be
asked whether you wish to wait for your preferred accommodation or
prefer to remain in the interim accommodation.
While you stay in interim accommodation, and if you subsequently
choose to remain there on a long-term basis, the rules on top-up
payments are the same as above. The local authority can only seek a
top-up payment if you have chosen to move into a home costing more
than the amount specified in your personal budget.
6

Continuity of care and cross-border placements
You are allowed to move to another part of the country and retain your
existing services, until a new needs assessment takes place. The single,
national, eligibility criteria created under the Act and the Care and
Support (Continuity of Care) Regulations 2014 provide this right.
Your receiving local authority, i.e. where you are moving to, must ‘have
regard’ to your existing care and support plan and they must give written
reasons for any subsequent service changes following a new
assessment. Your move should be planned in advance by both
authorities to minimise disruption.
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Cross-border placement within the UK
The Act and guidance allows easier cross-border placements within
England, Wales, Scotland and Northern Ireland. This includes guidance
on rights to health and social care services in the new location,
confirmation that the placing authority retains responsibility (including
funding) and procedures for dispute resolution.
7

Self-funders’ right to request assistance
Your local authority may not have a duty to meet your needs if your
financial assessment confirms that you have to pay the full amount of
your care home fees and you can arrange this yourself or with
assistance. If you ask for assistance in this situation, the local authority
can choose whether or not to help.
If you cannot manage this and have no assistance, for example if you
have dementia, your local authority has a duty to assist you, so it must
actively consider this possibility in its needs assessment, if it is likely.
If your local authority does support you to arrange your care, it will be at
its ‘usual cost’ level - the level it expects to pay to meet your needs. It
may choose to enter into a contract with a preferred provider, or may
broker the contract on your behalf.
Where your local authority arranges and manages the contract with the
provider, they should ensure there are clear arrangements as to how
costs will be met, including top-up elements.

8

Shared lives, supported living and extra care
housing
The statutory guidance confirms that choice of accommodation rights
extend to shared lives, supported living and extra care housing settings.
This only applies between providers of the same type of accommodation.
The first question should be what sort of setting do you need? The next
choice is between providers of that particular sort of setting.
A shared lives scheme is where you live and receive care from someone
in their own home. A ‘shared lives agreement’ needs to be entered into
between you and the person providing the service. This could be directly
provided by a local authority or externally provided.
Supported living accommodation, sometimes called sheltered or warden
controlled accommodation, are specifically designed if you have
moderate care and support needs but do not need care home
accommodation. They have warden support, usually available an
intercom. This enables you to live independently in your own flat in
premises with various communal facilities. You can arrange external
personal care support, if required.
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Extra care housing is a form of supported living accommodation where
you already need a certain amount of personal care when you move in
and this is then provided by home carers situated on-site.
See factsheet 2, Buying retirement housing for more information.
9

Mental health ‘after-care’ and choice of
accommodation
Local authorities are required to provide or arrange the provision of your
preferred accommodation after you are discharged from hospital into
residential care if certain conditions are met. The Care and Support and
Aftercare (Choice of Accommodation) Regulations 2014 provide the
choice of accommodation rights for the provision of on-going mental
health ‘after-care’ services under section 117 of the Mental Health Act
1983.

10

Information, advice and advocacy duties
Your local authority must provide an information and advice service
relating to care and support under section 4 of the Act. It must cover:



the local care and support system and how it operates



the choice of types of care and support



the choice of providers available in the area



how to access available care and support



how to access independent financial advice and



how to raise concerns about the safety or well-being of someone
receiving care.
Your right to independent advocacy
You have a right to an independent advocate if you have difficulties
dealing with your local authority when trying to obtain care or support
and you have no one to assist you. This could be due to difficulty:



understanding relevant information



retaining that information



using or weighing information as part of the process of being involved



communicating your views, wishes or feelings (whether by talking, using
sign language or any other means).
This has similarities to the advocacy duties triggered under the Mental
Capacity Act 2005.
An appropriate person must be appointed by the local authority to fulfil
both of these roles where necessary.
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11

Making a complaint
Each local authority is required to operate a complaints procedure. If you
are not satisfied with any element of the service you receive, you can
make a formal complaint. This could, for example, be because you were
not provided with a reasonable choice of local care homes at your
designated personal budget level. Many issues can be resolved through
informal discussion, for example with the manager in the department
dealing with your case.
However, if informal discussions do not produce an acceptable outcome,
ask the authority for details of how to make a formal complaint. It can be
a good idea to set down a timeline of events in writing, giving your views
on each element and then setting out your concerns and views, and the
specific outcome you wish to achieve.
Your local authority must respond to your complaint individually,
reflecting your needs and wishes, provide updates of developments and
written explanations of the outcome within a set timeframe, and then
work with you to resolve any outstanding issues. You can subsequently
escalate your complaint to the Local Government Ombudsman if you are
not satisfied with the outcome.
You can inform the Care Quality Commission (CQC), for example if you
are being directly pressured into agreeing a top-up outside of appropriate
procedures. The CQC may take regulatory action within its wide-ranging
powers. However, they do not deal with individual complaints.
There is detailed information about making a complaint in factsheet 59,
How to resolve problems and make a complaint about social services.
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Useful organisations
Care Quality Commission
www.cqc.org.uk
Telephone 03000 616 161 (free call)
Independent regulator of adult health and social care services in
England, covering NHS, local authorities, private companies or voluntary
organisations and people detained under the Mental Health Act.
Carers Trust
www.carers.org
Telephone 0844 800 4361
Offers practical help and assistance to carers.
Carers UK
www.carersuk.org
Telephone 0808 808 7777
Provides information and support for carers, including information about
benefits.
Citizens Advice Bureau (CAB)
England or Wales go to www.citizensadvice.org.uk
Northern Ireland go to www.citizensadvice.co.uk
Scotland go to www.cas.org.uk
Telephone 0344 411 1444 (England)
Telephone 0344 477 2020 (Wales)
Telephone 0808 800 9060 (Scotland)
National network of advice centres offering free, confidential,
independent advice, face to face or by telephone.
Department of Health
www.gov.uk/government/organisations/department-of-health
Telephone 020 7210 4850
Government department with overall responsibility for social care.
EAC FirstStop Advice
www.firststopcareadvice.org.uk
Telephone helpline 0800 377 7070 Mon 8am–7pm, Tues– Fri 8am–6pm
Provide information on housing options for older people and signposts to
relevant advice organisations.
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Independent Age
www.independentage.org
Telephone helpline 0800 319 6789 Mon-Fri 9am-4.30pm
A charity providing free impartial advice on home care, care homes, NHS
services, and housing for older people, their families and professionals.
Local Government Ombudsman (LGO)
www.lgo.org.uk
Telephone 0300 061 0614
The Local Government Ombudsman looks at complaints about councils
and some other authorities. It is a free service; their job is to investigate
complaints in a fair and independent way.
Relatives & Residents Association (The)
www.relres.org
Telephone 020 7359 8136
The Relatives & Residents Association gives advice and support to older
people in care homes, their relatives and friends.
Veterans UK
www.gov.uk/government/organisations/veterans-uk
Telephone 0800 1914 218
Administers the armed forces pension schemes and compensation
payments for those injured or bereaved through service.
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Age UK
Age UK provides advice and information for people in later life through
our Age UK Advice line, publications and online. Call Age UK Advice to
find out whether there is a local Age UK near you, and to order free
copies of our information guides and factsheets.
Age UK Advice
www.ageuk.org.uk
0800 169 65 65
Lines are open seven days a week from 8.00am to 7.00pm
In Wales contact
Age Cymru
www.agecymru.org.uk
0800 022 3444
In Northern Ireland, contact
Age NI
www.ageni.org
0808 808 7575
In Scotland, contact Age Scotland by calling
Silver Line Scotland
www.agescotland.org.uk
0800 470 8090
(This is a partnership between The Silver Line and Age Scotland)

Support our work
We rely on donations from our supporters to provide our guides and
factsheets for free. If you would like to help us continue to provide vital
services, support, information and advice, please make a donation today
by visiting www.ageuk.org.uk/donate or by calling 0800 169 87 87.
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Our publications are available in large print and
audio formats

Next update April 2017
The evidence sources used to create this factsheet are available on
request. Contact resources@ageuk.org.uk

This factsheet has been prepared by Age UK and contains general advice only, which
we hope will be of use to you. Nothing in this factsheet should be construed as
the giving of specific advice and it should not be relied on as a basis for any decision
or action. Neither Age UK nor any of its subsidiary companies or charities accepts
any liability arising from its use. We aim to ensure that the information is as up to date
and accurate as possible, but please be warned that certain areas are subject to
change from time to time. Please note that the inclusion of named agencies, websites,
companies, products, services or publications in this factsheet does not constitute a
recommendation or endorsement by Age UK or any of its subsidiary companies or
charities.
Every effort has been made to ensure that the information contained in this factsheet
is correct. However, things do change, so it is always a good idea to seek expert
advice on your personal situation.
Age UK is a charitable company limited by guarantee and registered in England and
Wales (registered charity number 1128267 and registered company number 6825798).
The registered address is Tavis House, 1–6 Tavistock Square, London WC1H 9NA.
Age UK and its subsidiary companies and charities form the Age UK Group, dedicated
to improving later life.
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