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Introduction
The purpose of the Law Commission review of Community Care Law is to consolidate existing legislation into a proposed new Act. 
The review is in three stages. The first stage involved developing a detailed scoping report. The second stage consists of this public consultation, to lead to more detailed proposals for legislation. The original intention was to develop firm proposals by July 2011 with a view to publishing a draft bill in July 2012. However the first of these two dates has now been brought forward to April 2011 in order to fit in with the Government’s timetable for a social care bill. .

The review covers England and Wales, and the consultation asks for views on whether there should be a single Act for both nations, or separate ones. 
Key points and recommendations

Age UK is strongly supportive of the overall aim of the project, and we agree that reform of adult social care law is needed. We strongly welcome the emphasis that the Commission has placed on retaining the existing rights of service users and carers. It is of vital importance that the current framework of rights to individualised assessment of need and care and support to meet eligible needs is not diluted. This is because;
· People’s needs are extremely diverse – they do not necessarily fit into a category that can be defined by disability, and it will not necessarily be clear without an individualised approach how much help they will actually need. The introduction of Personal Budgets has illustrated this, with widespread recognition that ‘Resource Allocation Systems’, based on simplified self assessment questionnaires do not work very well for people with very high or complex needs. This is particularly the case for individuals who may need specialised and skilled attention, for example people with dual sensory loss.

· The United Kingdom has gone further than most other states in the extent to which the care of people with long term health needs has become regarded as social care rather than health care. Social care is therefore often a safety net of last resort for people with very complex long term health conditions. It is therefore for many people – particularly older people – sometimes literally a matter of life and death that needs be properly met. Statutory rights to consideration of individual needs, and to resources to meet those individual needs, are therefore vital.  
· Whilst people who have lived for a long time with a stable disability are likely to be very aware of their support needs this will not necessarily be the case with someone who is living with a new, variable, deteriorating or unpredictable level of need for care and support. People in this situation are more likely to want and need expert assessment, advice and local authority involvement in arranging and managing their care.
We are for the most part in agreement with the Law Commission’s proposals so our recommendations, listed below, are mainly at the level of detail rather than for major changes. However we have suggested three significant additions to the proposals;

· The ‘statement of principles’ should include a principle that services should not discriminate. This requirement should encompass all forms of discrimination, but should specifically include discrimination on the basis of client group, which in practice would mean discrimination on the basis of age or type of disability.

· As well as a statement of principles the statute should include a requirement that people who need care and support should be enabled to achieve nationally defined outcomes. There are a number of existing frameworks that could be drawn on in order to define these outcomes. Including international human rights instruments such as the, European Convention on Human Rights (enshrined in UK legislation through the Human Rights Act 1998), the International Covenant on Economic, Social and Cultural Rights and International Covenant on Civil and Political Rights, United Nations Convention on the Rights of Persons with Disabilities and the United Nations Principles for Older Persons . This requirement could be linked to the Law Commission’s existing proposal that the Secretary of State should be required to make regulations prescribing the risks to independence that will call for the provision of services and the objectives that are to be achieved by the provision of services.

· The statute should reference the international treaties referred to above and should  include a principle that statutory organisations with social care responsibilities should actively seek to support human rights. This would not involve changes to existing legislation or caselaw. However as these obligations are  often poorly understood it would be appropriate for consolidating legislation to clarify responsibilities based on existing case law.  
Age UK’s recommendations, in detail, are as follows.

· Social care law has developed over a long period during which political perspectives have changed, and the emergence of the independent living movement has challenged professional perspectives. The meanings of terms used in social care law are therefore often contested, outdated or unclear. There is therefore, to an unusual extent, a need to define terminology as part of the legislation.
· If the legislation requires the production of a supporting code of practice, then the code should itself be statutory rather than just good practice guidance. 

· We support the Law Commission’s ‘process’ approach as it re-enforces existing statutory rights to consideration of individual needs. 

· As well as referring to assessment and consideration of eligibility for local authority help, the statute should deal with the subsequent process of allocating resources. The introduction of personal budgets makes this particularly important.

· The information that should be included in a person’s care plan should be defined in statute. This should include stating how the local authority has worked out an individual allocation of resources. 

· We agree with the proposal to include a statement of principles in the legislation. However the point made above - that there is often no consensus about the terminology used in social care - is particularly relevant to the proposed principles, as they generally refer to very broad concepts. We therefore recommend that terms used in the principles should be defined in the legislation.
· We support the proposal for a right to request an assessment. However we recommend that proposed legislation should make clear that the duty to assess is not dependent on the person requesting an assessment and arises where the local authority – for whatever reason – is aware that the person might have care and support needs. 
· The terminology used in the proposed Act must not result in a diminution of the current local authority duty to assess and to consider the needs of anyone who might have social care needs;

· These recommendations – both the right to request an assessment and the duty to assess where the local authority is aware of need - apply not only to assessment but to review of an existing care plan. 
· Legislation should enable local authorities to delegate the ‘information gathering’ stage of an assessment to other organisations and to individuals, provided that they are able to show that the information provided enables them to fully consider the assessed person’s needs as required by legislation.

· Delegation of the process of determining eligibility for local authority services would result in local authorities being unable to control expenditure so is unlikely to happen on any significant scale. However it might make sense to include powers for local authorities to do this if they wish. The statute should make clear that self assessment based on use of a simple standardised questionnaire will not normally amount to a proper assessment. 
· We have reservations about the proposal to create a more unified assessment of a carer and the cared for person. This is because we regard it as essential that there is clarity about who the services are provided to, who should be in control of the services and who should be means tested and charged for the service

· Legislation should specify that assessment of someone who needs care and support should be carer blind – that is, the person’s needs should be recorded as if no carer were present, and the carer’s contribution recorded on the care plan as meeting those needs. This would ensure recognition of the carers’ contribution and of attendant risks such as the carer being unable to provide care due to illness.
· We agree that a future statute should include a duty to make regulations that prescribe the risks to independence that would call for the provision of services. This would entail a significant step towards national rather than local criteria for determining eligibility. As noted above, we support this approach. We also recommend that, whether or not the Government wishes to move towards a national system of eligibility, the proposed regulations should be used to define and clarify risks that local authorities would need to respond to in order to support people’s rights and entitlements under the Disability Discrimination Act and Human Rights Act. 
· We agree that legislation should enable regulations to make it mandatory for anyone who is eligible for care and support to be offered a personal budget. However we recommend that it should also state that people cannot be required to receive their budget as a cash payment if they do not wish to.
· The proposed duty to co-operate should include measures to ensure that local authorities should co-operate to ensure that there is no delay in starting up services after a person moves between local authorities. 
· The statute should not include a definition of a disabled person. It is unnecessary given other proposed definitions in the consultation, 
· The proposal that local authorities should be prohibited from providing ordinary housing should not be framed in wording that reduces social services responsibilities towards a person whose eligible care needs must be met through re-housing or through housing adaptations. The current position is that ultimate responsibility lies with social services and continues to do so even if the person is referred to the local authority housing department as a way of meeting those needs. 
· Local Authorities should be required to publish information on how they have calculated the cost of services which they provide or arrange for an individual. Legislation should make clear that local authorities are not allowed to charge for costs involved in purchasing or monitoring the service and cannot make a profit from charges.

· We support the proposal for legislation to make it mandatory to produce a care plan for people with assessed eligible needs. We recommend that the legislation should also refer to the essential requirements of the care plan. These should include what support needs the local authority has agreed to meet and how the plan is intended to meet those needs. Where someone receives a personal budget the care plan should, in addition, state how the budget has been calculated. The legislation should make clear that this duty applies even if a person requires residential care and will be funding their own care
· We recommend that in the short term cash payments should not be given to people to purchase residential care, since given the current way in which the market operates this would make care more expensive, and it would be difficult to establish whether the payment was meeting the full cost of care. If the Choice of Accommodation Directions were implemented as intended there would be no real advantage to be gained through direct payments   If introducing direct payments for residential care was thought to be desirable n the longer term the proposed legislation should include requirements for the local authority to be transparent about how the budget was calculated and a duty on the local authority to demonstrate that the rate being paid was based on prevailing market conditions.

· We support the proposal that the Choice of Accommodation Directions should be replaced by legislation. We recommend that legislation  should not be framed with reference to the local authority ‘usual price’ as it is difficult to challenge or disprove local authority claims about their usual price, and local authorities appear to be widely abusing the system by quoting a local ‘usual price’ which bears no relationship to the reality of prevailing market conditions. The concept of the ‘usual price’ should therefore be replaced.  
· The legislation should require that statutory guidance on hospital discharge assessment and care planning is published. This should include safeguards to ensure that people are not discharged from hospital without services that the person believes will meet their needs or discharged against their wishes into a care home. 
· We recommend that the Act should require the replacement of current non statutory good practice guidance on hospital discharge with statutory guidance 

· Adult safeguarding duties currently contained in Guidance on the Statutory Chief Officer Post of the Director of Adult Services should be included in the legislation. These are;
· A duty on the Director of Adult Social Services to ensure an organisational focus on safeguarding adults and on meeting statutory requirements and standards that are relevant to this end; and

· A duty on the local authority to ensure that the DASS has the powers and resources necessary to ‘encourage a culture of vigilance’ towards adult abuse
· We agree that the current term ‘vulnerable adults’ should be replaced by ‘adults at risk’. Any definition should retain the broad scope of the definition in No Secrets guidance which is based on the broad definition of entitlement to assessment for social care services. It should not be restricted to the diminishing number of people who are actually eligible for local authority social care services. 
· We also recommend that there should be a new definition of ‘harm’. This should: be non ageist in that it should not assume that harm to personal and social development is less significant for older people than for younger adults, it should explicitly include financial abuse; and be linked to the Human Rights Act and to concepts of dignity and respect. 
· We recommend that the requirement for ‘harm’ to be ‘significant’ should be dropped. If it is retained it should be supported by a definition that ensures that the concept encompasses all forms of harm that the victim might consider to be significant.  

·  We welcome the proposed duty on organisations to co-operate in safeguarding adults from abuse and neglect. We recommend that there should also be a duty on organisations to make referrals to local authorities where abuse is suspected. 

· These duties should also apply to individuals such as General Practitioners who are acting on behalf of the state. 

· Whilst we regard section 47 of the 1948 National Assistance Act as incompatible with the human rights of older people it’s repeal is likely to result in a ‘protection gap’. Addressing this would require measures which would go beyond the scope of social services legislation. However it is important that the Law Commission should call attention to the need for additional safeguarding legislation. 
· Whilst the current register of disabled people should be abolished a more limited register of people with sensory disabilities should be retained. 
2. Consultation questions
The following are Age UK’s responses to the questions contained in the consultation. This section does not include all questions in the consultation as some of them, for example those dealing with the transition from childhood to adulthood, are less relevant to older people. 
14.3 Provisional Proposal 2-1: We provisionally propose that there should be a

single adult social care statute for England and Wales, unless policy in Wales

diverges enough to require separate statutes for England and Wales.

Age UK has no strong views on whether a single statute should cover both nations. However our sister organisation, Age Cymru favours a separate statute, mainly on the basis that divergence between the two nations may increase in the future. 
14.4 Question 2-1: Is our proposed three-level structure for the regulation of adult social care law (consisting of primary legislation, statutory instruments and guidance) appropriate?

We welcome the proposed 3 level structure. However some aspects of primary legislation might have to be more detailed than envisaged in some of the specific proposals contained in the consultation. Social care is unusual in the extent to which it is the product of different perspectives which come with their own language and terminology. Terms such as independent living, which feature prominently in the proposed legislation are therefore likely to need further explanation. It will not be sufficient to leave it to courts to interpret the term as it is normally understood because there are differing views about what it means. The disability movement has developed a view of independent living which focuses on choice and control and support to achieve self defined outcomes. This goes well beyond a view of independence that is based simply on whether a person is able to live in the community and avoid residential care . We therefore recommend that where the intention of the legislation, and particularly the principles, is to reflect the ethos of the independent living movement, this should be made clear in the primary legislation.  
14.5 Question 2-2: Should there be a duty on the Secretary of State and Welsh

Ministers to prepare a code of practice to bring together statutory guidance?

 We would support this provided the code of practice accurately reflects statutory guidance. However practicing professionals would probably follow the Code of Practice and never read the legislation itself. We therefore recommend that the code of practice itself should have the status of statutory guidance.
14.6 Question 2-3: Is our process-driven approach to adult social care (a prescribed assessment and eligibility process, with support from prohibitions, a broad list of services, care plans and statutory principles) sufficient to determine the scope of adult social care, or is further definition required?

For the most part a ‘process driven’ approach reflects existing legislation, including requirements to consider or respect entitlements and to act proportionately contained in the human rights act. This approach can therefore be expected to re-enforce and clarify the existing statutory rights of people who need care and support.

As well as prescribing the process of assessment and consideration of eligibility the statute should refer to the subsequent process of allocating resources in order to meet eligible needs. This section would need to ensure that allocated resources were matched to eligible needs. This is particularly important as a result of the introduction of personal budgets. 

As an alternative to prescribing the process of allocating resources, defining what the care plan should include might also achieve this aim as local authorities could be required to set out in writing how they have allocated resources (see also response to proposal 10.1 below).

We have criticised the current Fair Access to Care Services  guidance on eligibility as it is based on risks to the current status quo. This is not a very effective way to assess need if the person is already in circumstances that create unacceptable risks or involve an unacceptable quality of life. This is one reason why we have argued for outcomes which define the minimum levels of independence, wellbeing and quality of life which would always trigger a social services’ response. 
 There are a number of ‘outcome based’ frameworks that the legislation could refer to, such as the framework contained in the 2005 Independence Wellbeing and Choice green paper. Whilst this was never adopted as part of legislation several organisations, including the then social care regulator, the Commission for Social Care Inspection, used the framework as a basis for decision making. However as there is currently not a clearly defined consensus on social care outcomes, we recommend that the proposed statute should include a requirement that the Secretary of State should issue future regulations defining outcomes. This requirement could be added to the existing proposal in the consultation for regulations that will prescribe the provision of services and the outcomes that are to be achieved by the provision of services.   
14.7 Provisional Proposal 3-1: We provisionally propose that our future adult social care statute should include a statement of principles.

We agree with this proposal and with the reasons put forward for a statement of principles.
14.8 Question 3-1: Should there be a principle in our proposed adult social care

statute which provides that decision-makers must maximise the choice and

control of service users?

Yes – but the concept of choice and control is broader than the need to take account of a person’s wishes and feelings as described in the consultation. The way that the principle is expressed is welcome as it brings out the need for decision makers to act pro-actively to make choice a reality, for example by making advocacy, advice and  information available. It is by no means always the case that people with care and support needs feel themselves to be the experts on their own current and future needs. If people are dealing with new life circumstances or  have a variable or unstable long term illness  they may need to draw on expert or professional knowledge in order to plan their care. 
There is also a direct relationship between enabling choice and control and assessment of risk.  People should be able to make judgments about how they balance independence and risk, but may need assistance to be able to do this. 
We therefore recommend that the legislation should include further explanation of this principle that makes it clear that decision makers should take positive action to promote choice and control and to support people in understanding and balancing risk. This principle should be supported by statutory entitlements to advocacy, advice and information. 
14.9 Question 3-2: Should there be a principle in our proposed adult social care

statute based on person-centred planning – or should this be incorporated into

other provisions of the legislation?

The statute should adopt both approaches. The point made above, that some of the terms used in social care are not clear and that their meaning is sometimes contested, applies to the concept of person centred care so we recommend that the statute should include a definition of the term .
14.10 Question 3-3: Should there be a principle in our future adult social care statute which provides that a person’s needs should be viewed broadly?

Yes. However we recommend that the statute should further define what is meant by taking a broad view. Such a definition should incorporate the conclusions of existing community care and human rights case law with regard to the need to assess social and psychological needs, to take into account the right to personal development in a social setting, and a right to dignity. As existing legislation has been developed by case law we recommend that a definition of the areas that assessment should cover should be included in the statute itself rather than being left to guidance. 
14.11 Question 3-4: Should there be a principle in our proposed adult social care statute based on the need to remove or reduce future need?

Yes. But there are considerable difficulties in describing how this should be done. The principle is particularly relevant to the process of allocating resources.  
Existing statutory guidance on determining eligibility has attempted to reconcile the targeting of services at people with the highest needs with a focus on prevention. However neither ‘Determining Eligibility in the Context of Putting People First’ or its predecessor, FACS are entirely clear about how this should be done. 
The suggested wording for the principle  – support  that ‘ reduces the level of help that will be required in the future and builds independence’ assumes  greater certainty about the effectiveness of interventions than actually exists. We therefore recommend replacing ‘reduces’ with ‘might reduce’.
14.12 Question 3-5: Should there be a principle in our proposed adult social care statute based on the concept of independent living?

Yes. But it would need to be defined as there is by no means a current consensus on what independent living means. We recommend that the definition should reflect the way that the concept has been developed by disabled people’s organisations rather than simply treating all non residential care as independent living.
14.13 Question 3-6: Should there be a principle in our proposed adult social care statute based on an assumption of home-based living?

This principle should refer to choice of where to live, rather than home based living. This would not only result in local authorities having to take account of people’s wish to stay in their own home, but would also mean consideration of people’s wish to remain in their local community (which might fall within the scope of Article 8 ECHR) would have to be considered. In a minority of cases older people – particularly where they are isolated – might prefer to move to residential care, so a principle based on an assumption of home based living should not be used to over ride consideration of the person’s social needs. Also it is likely that in the future the distinction between residential care and home based living will become increasingly blurred by the development of new forms of extra care sheltered housing and community based care. 
14.14 Question 3-7: Should there be a principle in our proposed adult social care statute based on dignity in care?

Concepts of dignity and respect should be linked to process and recognise the development of case law in response to the HRA, for example the Bernard v. Enfield and R(A) v. West Sussex  cases referred to in the consultation . We therefore recommend that as well as including a principle the statute should refer to the need to consider dignity as part of assessment. 
The comments by  Lord Justice Mumby cited in the consultation,  relating the concept of dignity to Article 8 are helpful in that they link both dignity and article 8 ECHR to being able to participate in the community. The emphasis here, on people being supported to develop their own social and community activities  and sense of self hood and self worth, is rather different to the SCIE definition quoted which essentially sees dignity as resulting from what care staff and professionals do to service users and how they do it. This is a crucial distinction for older people who need care and support. It gets to the nub of why services for older people often aim to achieve more limited outcomes than services for younger disabled people, with the assumption being that after the age of 65 dignity ceases to be something that people strive to achieve for themselves and becomes something that is bestowed upon them by others.  It is important that any concept of dignity is non discriminatory, is not limited to describing professional good practice, is linked to rights under Article 8 of the ECHR,  and does not leave room for an assumption that older people do not have the same need for social engagement  as everyone else. 
14.15 Question 3-8: Should there be a principle in our proposed adult social care statute based on the need to safeguard adults at risk from abuse and neglect?

Yes.  This is arguably the most important single proposal in the consultation. Safeguarding concerns need to be an integral aspect of all social care decision making rather than being seen as a separate issue. This means that all staff at every level must be responsible for working in a way that complies with this principle.

It needs to be clear that this provision includes acting pro-actively to reduce the likelihood of abuse as well as responding to individual allegations. We therefore recommend that the proposed principle should be supported by further explanation which makes clear that the principle should encompass prevention of risk to individuals, a pro-active approach aimed at reducing circumstances that create increased risk of abuse, responding to allegations of abuse and providing appropriate support to people who have been victims of abuse.
14.16 Question 3-9: Should any one principle in adult social care be given primacy over all other principles

No. We do not think that one principle is more important than the others, and the concept of primacy is itself unclear
We also recommend that there should also be a principle of non discrimination that should cross reference the other principles. This might say that application of the principles should not discriminate against particular adult client groups or on the basis of age or type of disability. Such a principle might also refer to discrimination on other grounds such as ethnicity, gender or sexual orientation. However age and disability are particularly relevant as in practice social services departments routinely divide up service users on the basis of these two characteristics. 
14.17 Provisional Proposal 4-1: We provisionally propose that there should be a duty to undertake a community care assessment in our future adult social care statute, triggered where a person appears to the local authority to have social care needs that can be met by the provision of community care services (including a direct payment in lieu of services) and where a local authority has a legal power to provide or arrange for the provision of community care services (or a direct payment) to the person.

14.18 Question 4-1: Should our proposed adult social care statute include a right to have an assessment on request?

This proposal reflects current legislation. It needs to be supported by a definition of what constitutes an assessment, reflecting the conclusion of the  Penfold judgment that an assessment ‘cannot be considered to have been carried out unless the authority concerned has fully explored the need in relation to the services that it has the power to supply. In some cases this exercise will be very simple, in others more complex’. 
We recommend that the proposed wording, which suggests an entitlement where it ‘‘appears that a person has needs’ should instead retain the wording of section 47 of the 1990 NHS and Community Care Act. This states that the duty arises where it appears to the local authority that the person ‘may be in need’ of services that they have powers to provide. As well as retaining the current wording this gives a slightly broader  entitlement, in that ‘may be in need’ (as opposed to ‘has needs’)  makes it clear that a local authority should only decide  whether a person has needs after carrying out an assessment and should not screen people out by pre-empting the results of the assessment. 
The duty to assess does not only arise on the basis of a request from the person who might have community care needs. S.47 of the NHS+CC Act makes clear that what triggers the duty to assess is that the local authority is aware of a need – not how it becomes aware of it. There are numerous ways in which this awareness might arise, for example as a result of concerns raised by neighbours, care workers or regulators. There should also not be a requirement for a person to request an assessment, as many people who use care services would be unable to do so.

The same considerations apply to a review of an existing care plan. A Local Authority is currently responsible for ensuring that services are meeting a person’s needs, and if providing a direct payment are only relieved of duty to provide services as long as the direct payment is meeting the persons needs. It should be clear that a duty to review a care plan should be triggered if the local authority is aware, or ought to be aware, that current provision, whether arranged by the local authority or using a direct payment, is not meeting the person’s needs. 

We recommend that current requirements to assess and review should be retained, and we recommend that the new statute should refer not only to entitlements to assessment but to a right to a review of the care plan. With both assessment and review, in addition to a ‘right to request’, the statutory duty to assess or re-assess should continue to  be triggered if the local authority is or should be aware of need regardless of how the local authority came by this information. This means that the right to request does not need to be extended beyond the person who wants the assessment as the local authority already has duties to take action if a third party brings to their attention that a person might need an assessment. 

This approach does mean that in some cases the local authority duty to assess or review could be triggered in situations where the person who is entitled to an assessment has not asked for one and does not want one. We are aware that some organisations of disabled people are therefore concerned that if it was open to relatives or neighbours to request an assessment this would be unduly intrusive. 
Clements and Thompson
, in considering this issue conclude that ‘a literal interpretation of the section 47(1) duty suggests that an assessment duty is activated even when the potential service user objects to being assessed. While he or she can refuse to take part in the assessment, he or she cannot stop the assessment taking place. Of course, in practice, an objection would generally be the end of the matter, provided the person has full mental capacity to make an informed decision on the question’.  
This statement seems to reflect the current position and any changes would be controversial and even if it thought to be desirable would need to be preceded by extensive debate and deliberation. This issue might better be addressed through new safeguarding legislation which would need to address the issue of whether the state should have powers to take action without the consent of the individual concerned,  rather than through this consolidating statute, so we recommend that the status quo as described by Clements and Thompson is retained.
14.19 Provisional Proposal 4-2: We provisionally propose that the focus of the

community care assessment duty should be an assessment of a person’s social care needs and the outcomes they wish to achieve, and should not focus on the person's suitability for a particular service.

We agree with this proposal.  
14.20 Question 4-2: Should our proposed adult social care statute recognise coproduced self-assessments as a lawful form of assessment?

Yes. We think it is helpful to divide assessment into the information gathering and consideration of eligibility. The local authority should be able to delegate the former, including to the service user themselves, provided that they are assured that all aspects of the person’s needs have been duly considered (following the conclusion of the  Penfold judgment referred to above). The legislation should specify what steps a local authority must take to satisfy itself that the information that it has before it is based on appropriate consideration of the person’s individual needs, whether carried out by the person themselves, an independent agency, the local authority or another local authority. 

In practice there are practical barriers to delegating information gathering and many local authorities would be reluctant to base decisions on information provided by someone else. However the statute should enable such an approach to be adopted.

It could be argued that any assessment should be, as far as is possible, co-produced with the person being assessed so no legislative change should be needed to enable co-production.
14.21 Question 4-3: Should our proposed adult social care statute allow for a pure self assessment for certain people or groups of people?

This does not seem generally possible given that local authorities act as gatekeepers to services and are not likely to wish to delegate this role as it would involve loss of control of their budgets.  However there may be some cases where the service needed is not expensive and no one who did not need it would want it so gate keeping is not cost effective. Under these circumstances local authorities ought to be able to accept an assessment carried out entirely by an independent person or body, including the person who wants the service. We therefore recommend that legislation should permit this.
However we are concerned that in practice personalisation initially led to the introduction of forms of self assessment and supported assessment that are anything but personalised. Far from resulting in a greater focus on individual needs they often consisted of a standardised questionnaire aimed at allocating points. There appears to have been a retreat from this approach as a result of the Department of Health Prioritising Need in the Context of Putting People First guidance, and of ADASS reminding local authorities that the introduction of personal budgets and accompanying resource allocation systems has not altered or overturned the existing statutory framework of community care legislation, which local authorities should still comply with. It is important that any new statute should encourage a person centred approach, so legislation to enable greater self assessment would need to retain the current requirement that the local authority must fully consider the person’s individual needs. 
14.22 Provisional Proposal 4-3: We provisionally propose that our future adult social care statute should place a duty on the Secretary of State and Welsh Ministers to make regulations which prescribe details of the assessment process. The statute should specify the areas which these regulations must cover.

We agree with this proposal 
14.23 Provisional Proposal 4-4: We provisionally propose that local authorities should retain the ability to provide temporary services in urgent cases.
We agree with this proposal
14.24 Provisional Proposal 5-1: We provisionally propose that there should be a duty to undertake a carer’s assessment in our future adult social care statute.

We agree with this proposal.
14.25 Provisional Proposal 5-2: We provisionally propose that the duty to assess a carer should apply to all carers who are providing or intend to provide care to another person, not just those providing a substantial amount of care on a regular basis. 

We strongly welcome this approach. 
14.26 Provisional Proposal 5-3: We provisionally propose that the duty to assess a carer should not be triggered by the carer making a request, but should be triggered where a carer appears to have, or will have upon commencing the caring role, needs that could be met either by the provision of carers’ services or by the provision of services to the cared-for person.

We agree with this proposal. 
14.27 Provisional Proposal 5-4: We provisionally propose that our future adult social care statute provides that the following carers are not excluded from the definition of a carer for the purposes of a carer’s assessment: (1) a previously unpaid carer who now receives payment for their services through direct payments received by the cared-for person; (2) a carer who is paid for some but not all of the care they provide; and (3) a carer where the local authority believes the caring relationship is not principally a commercial one.

14.28 Question 5-1: Should our proposed adult social care statute encourage a more unified assessment process for carers and cared-for people?

The problem with a more unified approach is that it might result in lack of clarity about who services are being provided to, This can result in several difficulties. It might not be clear who should be charged for services, and local authorities could potentially give services to whoever, out of the carer and the cared for person, was best able to pay. Promoting choice and control of services is difficult where it is not clear who the service user is. Also as the carers’ entitlement to assistance following a carers’ assessment is currently  weaker than that of  a person who is in need  of care and support  and who meets local  eligibility criteria (though the consultation does propose changing this), We therefore think that there needs to be clarity about when services are provided for the benefit of the person who needs care, the carer or both, and about the entitlements of the respective parties. 

Current Prioritising Need in the Context of Putting People First guidance describes the relationship between a person’s need for care and support and the role of the carer a follows;

94. Whilst determination of an individual’s need for assistance should take account of the support which carers, family members, friends and neighbours are willing and able to offer, the determination of presenting needs should identify all community care needs, regardless of whether and how they are being met. If, for example, an individual cannot perform several personal care tasks, but can do so without difficulty with the help of a carer, and the carer is happy to maintain their caring role in this way, both currently and in the longer-term, then it is reasonable to record these as needs on the care plan, but that they are being fully met by the carer. 

96. Under the Community Care Directions 2004, carers are entitled to be consulted during an individual’s assessment, if councils think this appropriate. Councils should involve and seek the agreement of carers throughout the process to ensure a realistic evaluation of the support they are able to provide and that the caring relationship is sustainable. These Directions also require that, where appropriate, carers are given information about the likely cost of services. Both of these requirements apply whether or not the carer wishes to have a separate carer’s assessment. 
Whilst we agree with these statements as far as they go, their shortcoming is that they refer to need, whereas the previous FACS guidance – which this guidance purportedly builds upon – is based on risk rather than need. This is an important distinction in relation to the role of carers because as well as recording what the carer usually does the care plan ought to refer to the level of risk if the carer is ill or otherwise unable to carry out their role. This is why the approach adopted with regard to presenting needs – that is, recording need and recording the carers’ contribution rather than recording that the presence of the carer means there is no need – is important. 
This argument applies not only to assessment of presenting needs but to assessment of eligible needs. If, due to the carer being unavailable, the cared for person would quickly be at critical risk, this should be in the care plan and it should be part of the local authority’s  statutory duty to the individual to ensure that contingency support is provided in response to that risk. 
If the person was assessed as not needing help due to the presence of the carer (which might happen if the assessment was based on need rather than risk) this would mean that they might be placed in a lower FACS banding and therefore not be seen as in need of support. The local authority would therefore not assume a statutory duty towards the individual if the carer was ill, except following a further assessment. This could involve considerable delays.
This would appear to be a common sense approach, but it seems to have been undermined by the passage of the Free Personal Care Act. This based eligibility for free personal care on the person’s FACS banding. It therefore created a financial  incentive for the Department of Health to try to minimise the number of people in higher risk bandings, rather than to treat them as being at high risk but having this risk addressed by a carer. As the Government does not intend to implement the Free Personal Care Act there seems to be no practical reason why this approach should be necessary. 
We therefore recommend that the new statute should;

· Retain the current approach as set out in FACS of basing eligibility on risks to independence;

· Ensure that risk is assessed regardless of the carer’s contribution and then, in the care plan, record how the carer addresses that risk, and what contingency arrangements are needed.
14.29 Question 5-2: Do you think the carers’ assessment duty should be merged with the community care assessment duty in our proposed adult social care statute?

As above (question 5.1).  
14.30 Provisional Proposal 6-1: We provisionally propose that our future adult social care statute should place a duty on local authorities to: (1) determine whether a person’s social care needs are eligible needs, using eligibility criteria; and (2) provide or arrange community care services (including a direct payment in lieu of services) to meet all eligible needs.

We agree with these proposals.
14.31 Provisional Proposal 6-2: We provisionally propose that our future adult social care statute should place a duty on the Secretary of State and Welsh Ministers to make regulations prescribing the risks to independence that will call for the provision of services and the objectives that are to be achieved by the provision of services.

We strongly agree with this proposal. Whether this duty is included in regulations, s7 guidance or advisory guidance would depend on emerging policy on the relationship between local autonomy and national entitlement. However the Human Rights Act and DDA would seem to require that a least to an extent there should be national entitlements. We therefore recommend that the proposed duty to make regulations to be included in the statute should refer to the need to link entitlement for services and the objectives that services should achieve to international human rights agreements to which the UK is party. 
14.32 Provisional Proposal 6-3: If a right to re-ablement services is introduced, we provisionally propose this should be accommodated in our future adult social care statute.

Re-ablement is a term which does not appear to be well defined. In some cases it appears to be synonymous with rehabilitation, in others it appears to be more focused on helping people to rebuild social skills and networks or confidence in their ability to carry out the tasks of day to day living, whereas rehabilitation is seem as being more related to improving physical functioning. If this distinction is drawn it becomes particularly important that older people are not excluded from access to re-ablement. Proposals must therefore not discriminate directly or indirectly  against older people and should define re-ablement. 

14.33 Provisional Proposal 6-4: If the eligibility criteria are to be set at a national level in England and in Wales, we provisionally propose that the eligibility criteria should be prescribed in regulations issued by the Secretary of State and Welsh Ministers respectively.

See  14.31 above
14.34 Provisional Proposal 6-5: We provisionally propose that our future adult social care statute should prescribe that the Secretary of State or Welsh Ministers may by regulations require that a local authority must allocate a personal budget in fulfilling the duty to meet all needs that are eligible.

We agree with this proposal. But we also recommend that the statute should also state explicitly that a person who does not wish to receive their personal budget as a cash payment cannot be required to do so, and must not receive reduced services as a result of their refusal. 
14.35 Provisional Proposal 6-6: We provisionally propose that there be a mandatory national eligibility framework which local authorities must use to decide whether or not to provide services to carers, and a duty to meet the 
We support his proposal, and have ourselves called for support for carers following assessment to be a statutory entitlement. 
14.38 Question 7-1: If section 21 of the National Assistance Act 1948 were repealed, do you think that any groups would lose their entitlement to accommodation under our proposed structure?

We support the above proposals, which reflect the current legislative framework. 
14.39 Provisional Proposal 7-3: We provisionally propose that section 2(1) of the Chronically Sick and Disabled Persons Act 1970 should be removed from adult social care legislation.

We have no objection to this provided that the new legislation  fully protects existing rights to assessment and to services and ensures that these will not be weakened by the removal of this statute.
14.40 Provisional Proposal 8-1: We provisionally propose that the local authority be placed under a duty to provide services for people ordinarily resident in their area and have the power to provide services for people who are not ordinarily resident in their area. In cases of urgent need of residential accommodation, there should be a duty to provide accommodation to those people not ordinarily resident in the authority’s area. Assessments of need and the provision of temporary urgent services should not be limited by the ordinary residence rules.
We support these proposals. The requirements of need referred to in the last sentences are of particular importance.
14.41 Provisional Proposal 8-2: We provisionally propose that the local authority in which the cared-for person lives should be given responsibility for providing carers’ services.

We agree with the proposals outlined in the consultation for the provision of services to carers following assessment. However some of the support currently available to carers is provided under general powers – for example information, advice or advocacy provided by carers. Legislation should specify that such support should be available to carers living in the local  authorities area as well as  to those caring for a person who lives in the areas. 
14.42 Provisional Proposal 8-3: We provisionally propose that our future adult social care statute should enable the portability of services by the introduction of: (1) an enhanced duty to co-operate when service users move areas; and (2) if these policies are implemented, a national portable needs assessment and national eligibility criteria.
A person’s right to choose where they live should be seen as fundamental and as engaging human rights. As well as Article 8 of the ECHR, the United Nations Convention on the Rights of Persons with disabilities (Article 19) requires  that 

 ‘a) Persons with disabilities have the opportunity to choose their place of residence and where and with whom they live on an equal basis with others and are not obliged to live in a particular living arrangement’ ;

For a care package to be genuinely portable would need a nationally consistent model of eligibility and resource allocation as well as assessment of need.  
An enhanced duty to co-operate should refer to measures to ensure that there is no delay in starting up services after the person moves. This could include clarifying that the receiving authority’s duty to assess arises when they become aware that the person wishes to move to their area, so where practical and necessary the receiving authority should assess before the person moves. This seems to be the existing legislative position. Where this is not practical there should be a requirement that the receiving authority should accept the previous authority’s assessment until they are able to carry out their own assessment. The consultation refers to an amendment to this effect put forward by Lord Kilmarnock in 1989 . We recommend that this approach should be adopted as part of the new statute. 
14.43 Provisional Proposal 9-1: We provisionally propose that community care

services should be defined by a short and broad list of services.

The idea of defining services goes against the spirit of personalisation, which is intended to enable people to meet support needs in any way that they choose, which might not be through use of formal care services. 
A list of services might however be useful in relation to Fairer Charging guidance. This states that a person’s income should not be reduced below a minimum level. However sometimes local authorities get around this by treating services such as transport as being outside of Fairer Charging guidance so that they can levy a further charge on top of the one which the person is already paying based on Fairer Charging.  The fact that transport for the purposes of using a service arranged under section 29 of the National Assistance Act is explicitly listed as a Chronically Sick and Disabled Person’s Act service is useful in challenging such an approach. However it might be preferable if the statute, in referring to charges, simply stated that any support  arranged in order to meet assessed needs should be part of the Fairer charging assessment. For this purpose we recommend that a list of types of support could be included but it should be indicative rather than exhaustive. 
14.44 Provisional Proposal 9-2: We provisionally propose that the list of community care services should be set out on the face of our future adult social care statute.
We do not agree with this for the reasons set out above in response to section 14.43
14.45 Question 9-1: Do you think that community care services should be undefined in our future adult social care statute?

 We agree with this proposal
14.46 Provisional Proposal 9-3: Provisionally, we do not propose that our future adult social care statute should include a central definition of a disabled person or service user.
The proposals do include definitions referring to entitlement to assessment and local authority care and support, which are based on the appearance of need, and inclusion within the scope of safeguarding guidance and legislation, based on risk of abuse. There does not appear to be any need for any additional definition related a person’s disability, and indeed it is not obvious where such a definition would be applied. 
14.47 Provisional Proposal 9-4: We provisionally propose that carers’ services should remain undefined in our future adult social care statute.

14.48 Provisional Proposal 9-5: We provisionally propose that our future adult social care statute should allow for regulations to be issued that are capable of defining Shared Lives schemes as being non-residential services in all cases.

Also other situations where the provision of care and accommodation is not based on a primarily commercial relationship.

We agree with this proposal. It should be clear that someone living with relatives or friends  and paying their keep will not normally, for the purpose of this section, be outside of the scope of regulation.
14.49 Provisional Proposal 9-6: We provisionally propose that the existing divide between health and social care service provision should be maintained in our future adult social care statute. This would mean that local authorities would be prohibited from providing residential accommodation, if this is authorised or required to be provided under the NHS Acts 2006; any non-residential services that are required to be provided under the NHS Acts 2006; and nursing care which is required to be provided by a registered nurse.

Should also include care that as registered nurse needs to supervise. 

14.50 Provisional Proposal 9-7: We provisionally propose that social services

authorities should continue to be prohibited from providing ordinary housing and connected services, if these services are authorised or required to be provided by or under other legislation.

This should not act as a barrier to social services assessing someone as being in need of housing assistance in order to meet community care needs. If the local authority has a power to provide that assistance under general housing legislation but chooses not to exercise that power this should not negate the duty of social service, as established by R. v. Kensington and Chelsea ex p. Kutjim  to ensure that this need is met.
14.51 Question 9-2: If Government policy towards asylum seekers continues, what are the likely consequences of retaining the prohibition on adult social care services to those subject to immigration control solely because they are destitute or because of the physical or anticipated physical effects of being destitute?

14.52 Provisional Proposal 10-1: We provisionally propose that our future adult social care statute should place a duty on local authorities to produce a care plan for people who have assessed eligible needs. This would be supported by a duty placed on the Secretary of State and Welsh Ministers to make regulations concerning the form and content that the care plan must take.

We strongly support this proposal. The statute would either need to define what a care plan is, or perhaps more appropriately, set out its essential requirements. This is important as a care plan is the main way in which entitlements are communicated to the person who needs care. Without this it is difficult for someone who is not receiving the care and support that they need to challenge the process of assessment and care planning. We recommend that the legislation should include a statement of the purpose of the care plan, which should state that it should make clear to the service user what support needs the local authority has agreed to meet and how the plan is intended to meet those needs.
This is particularly important if the service user receives a direct payment, as the amount of the payment will probably not be directly linked to a particular volume of service. As with people who have services arranged on their behalf, the direct payment user should be entitled to know what support needs the local authority has agreed to meet and how it has calculated the payment with regard to those needs. This information should be clear and specific enough to enable the direct payment user to contest the amount if they are able to demonstrate that they cannot meet their needs from the amount provided. 

R. Savva v. Kensington and Chelsea has recently concluded that local authorities currently have a duty to provide service users with information about how their budget has been provided. However this duty arises from a combination of circulars, guidance, other documents that clearly manifest government policy, guidance produced by the Association of Directors of Adult Social Services and the vulnerable position of the service user. However, alarmingly the court concluded that there was no statutory duty to give the service user any explanation of how their budget had been calculated. 

This unsatisfactory state of affairs appears to have arisen because legislation relating to assessment and care planning has not been updated to keep pace with the development of individual budgets. It appears to be exactly the type of confused situation that the Law Commission review is intended to address. We recommend that the proposed new statute should make clear that people who receive a direct payment should be informed, as should people who receive services, what support needs the payment is supposed to meet and how the amount provided is related to support needs identified by individualised assessment. 
14.53 Question 10-1: Should direct payments be extended to cover residential

accommodation?

This is problematic given the current way in which the care market works, and also the current operation of the Choice of Accommodation directions. Care homes routinely charge self payers more than they charge local authorities, so a direct payment set at the normal local authority rate would probably be inadequate to meet the rate for self payers so the person’s relatives would have to top it up. The only way that this could be avoided was if the local authority had a duty to meet the market rate for self payers. However this would be difficult to define as is illustrated by longstanding problems with the implementation of the Choice of Accommodation directions. Local Authorities frequently quote an entirely fictitious ‘usual price’ which they say they are prepared to pay which bears no relation to prevailing market conditions. This problem could be dealt with by barring the local authority from levying a top up unless the accommodation chosen by the service user is more expensive than accommodation that had been offered by the local authority, or the local authority is able to demonstrate that it’s claimed ‘usual rate’ is, in reality, the usual rate that it pays,  and that accommodation that meets the person’s needs is available to the person at the rate that the local authority intends to pay. 
We therefore recommend that in the short term direct payments should not be extended to enable people to purchase residential care. However if this was seen as a desirable policy objective some of the barriers to making direct payments for residential care could be removed if there was transparency in how the sum was calculated and a duty on the local authority to show that it’s usual rate was based on prevailing market conditions. 
14.54 Provisional Proposal 10-2: We provisionally propose that the choice of

accommodation directions should be placed in statute law and that the additional payments regulations should be retained in secondary legislation.

We strongly agree that these directions should be part of statute law, though with revised wording that places an onus on the local authority to be able to justify it’s so called ‘usual price’. 

The above problems with the Choice of Accommodation Directions stem primarily from the vague wording of the current Directions, which make it difficult for the service user to challenge or dispute the figure that the local authority claims is its usual price.  Whether not the directions become primary legislation they need to be redrafted to overcome this issue.  The process of replacing them by a statute might result in more rigorous wording. 

If the intention was to proceed with direct payments for residential care they should be modified as recommended in response to the previous question to ensure that people are not routinely expected to find a third party to top up their direct payment.  
14.55 Provisional Proposal 10-3: We provisionally propose that the direct payment provisions should be retained in their existing form in our future adult social care statute.
We agree with this proposal.
14.56 Provisional Proposal 10-4: We provisionally propose that our future adult social care statute should include a regulation-making power to enable the Secretary of State or Welsh Ministers to require or authorise local authorities to charge for residential and non-residential services.

Provisional Proposal 10-5: We provisionally propose that the existing

regulation-making power, which enables certain community care services to be

provided free of charge, should be retained. All services that must be provided for free should be listed in the regulations.
We agree with this proposal, but we also recommend that the statute should clarify how much local authorities can charge for services and should require local authorities to publish information on how they have worked out their charges. The Health And Social Services And Social Security Adjudications Act section  77 states;
Councils should take account of no more than the full cost of providing the

service, excluding costs associated with the purchasing function and the

Costs of operating the charging system. 

This means that councils cannot make a profit or charge for commissioning costs associated with the service, but in some cases local authority rates are so high that it is difficult to see how this is not happening. 
14.62 Question 11-1: We welcome further comments on how the well-being power is being or should be used in practice.

The use of wellbeing powers should not be allowed to undermine the statutory entitlements of people who need care and support. We support the approach adopted by the Law Commission of using the power as a means to discharge duties imposed by community care legislation but not as a means to circumvent such legislation.
14.63 Provisional Proposal 11-5: We provisionally propose that the delayed discharge provisions should be retained in their existing form in our proposed adult social care statute.

We are concerned that the Delayed Discharge Act might have resulted in increased emergency re-admissions. Pressure on hospitals to discharge older patients as quickly as possible makes it difficult for older people to make decisions about their future based on consideration of different options and adequate information. The latter problems could be eased by adequate transitional arrangements, such as Intermediate Care or temporary re-ablement, but in practice the very tight timescales involved provide an incentive for local authorities to take the simplest course of action, which in many cases will be removing someone to a care home. In extreme cases we have encountered examples of abuse involving older people being moved to care homes against their wishes. 
Part of the difficulty might not relate directly to the CC(DD) Act but to the fact that following the Act statutory guidance on hospital discharge was replaced with non statutory good practice guidance (Pathway, Process and Practice – 2004). We recommend that the statute should require the Secretary of State to publish statutory guidance on hospital discharge.
There is a gap in the law regarding what happens if the NHS discharges a patient but they refuse to leave – this might well be because they believe the care that the local authority has offered is inadequate or unsafe.  Whilst it is not for this statute to address this gap we recommend that  it should  ensure that there is an adequate mechanism for resolving disputes including taking account of the person’s concerns. This should recognise the right of people with care needs to refuse services provided their refusal is not unreasonable as defined caselaw such as R v. Southwark LBC ex p. Khana and Karim. The legislation should provide safeguards to ensure that people in this position are not discharged to a care home against their wishes. 
14.64 Question 11-2: We welcome comments about whether prisons should be

included or excluded from adult social care.
The consultation notes that legislation makes very little reference to local authority duties towards prisoners, so it might be expected that prisoners would be in the same position as anyone else with regard to rights to assessment and services, and with regard to ordinary residence. Therefore if someone who lived in authority A and was imprisoned in authority B states that, upon release, they wish to live in local authority A, B or even C this would trigger that  local authority’s duty to assess social care needs. This would be the case even if none of the authorities considered that the person was currently resident in their area. The position ought to be the same as if someone living in another local authority area informs a new local authority that they intend to move to their area and want an assessment.  

However current case law does not appear to reflect this position. We recommend that the legislation should state that this situation might be addressed by the measure that we have recommended in response to proposal 8.3 that legislation should clarify that the duty of the receiving authority to assess arises when they receive notification that a person who might have community care needs plans to move to their area. It should be stated, for the avoidance of doubt that this requirement applies to prisoners
In practice, the limited reference to prisoners made by existing legislation has led to very limited in-prison provision of social care. In future, legislation should outline this commitment on the part of local authority adult care services specifically and clearly. We also recognise that the transfer of duty of care between local authorities when a prisoner is returned to a community away from the prison presents challenges. There should be clear duties upon both prison authorities to notify a receiving local authority about a forthcoming move of this kind, upon the original local authority to transfer records as appropriate, and upon the receiving local authority to carry out an assessment of needs immediately upon notification 
14.71 Provisional Proposal 11-10: We provisionally propose that our future adult social care statute should place a general duty on each social services authority to make arrangements to promote co-operation between the local authority and specified relevant organisations.

We agree with this proposal.
14.72 Provisional Proposal 11-11: We provisionally propose that our future adult social care statute should specify that a local authority can request certain authorities to assist in a number of circumstances, including when an assessment of a service user or carer is taking place and in providing services to a service user or a carer. In such cases, the requested authority would be under a duty to give due consideration to the request.

We agree with this proposal.
14.73 Provisional Proposal 12-1: We provisionally propose that our future adult social care statute should place a duty on local authorities to make, or cause to be made, such enquiries as it considers necessary where it has reasonable cause to suspect that a person appears to be an adult at risk and consider whether there is a need to provide services or take any other action within its powers in order to safeguard that person from harm.

See 14.75 below.

We recommend that as well as requiring local authorities to make initial inquiries, the statute should require that where inquiries reveal that an adult, whilst not at immediate risk, is likely to become so in the future, the local authority should have a duty to make an assessment of risk and to further review the situation after an appropriate period. This requirement should also be linked to the principle proposed in section 14.11 above to remove and reduce future need.
We recommend that the statute itself should include as legislation the current duties imposed upon local authorities  by the statutory Guidance on Statutory Chief Officer Post of the Director of Adult Social Services (May 2006). This section 7 guidance states that;
23. Local authorities shall ensure that the DASS has responsibility and authority for ensuring that the local authority maintains a clear organisational and operational focus on safeguarding vulnerable adults and that relevant statutory requirements and other national standards are met, including Protection of Vulnerable Adult (POVA) requirements. The local authority shall take steps to ensure that the DASS has the powers/resources necessary to encourage a culture of vigilance against the possibility of adult abuse. 
The evident purpose of the last sentence is to require local authorities to put resources into preventing abuse rather than simply reacting to it. This would appear to be inline with existing policy, and there is nothing to suggest that this will change under the current government. The requirement could also be expanded to require local authorities to ensure that the DASS has the powers/resources necessary to take action where it is necessary to safeguard a person from harm. This would complement proposal 12.1 by ensuring clear lines of accountability.  A DASS would not be able to claim lack of resources as a justification for not taking action if she or he had failed to take steps to make the authority aware that resources were insufficient. We therefore recommend that as part of the proposed statute this guidance should be expanded and replaced with legislation.
14.74 Provisional Proposal 12-2: We provisionally propose that the term vulnerable adult should be replaced by adult at risk for the purposes of the duty to make enquiries.
We agree with this proposal. But the legislation would need to make clear that this definition would need to take into account personal circumstances as well as individual characteristics. So for example a disabled person might be more at risk due to social or environmental factors (such as living in a care home) than from the direct impact of their disability. We therefore recommend that the legislation should include a short, indicative but non exhaustive list of factors that might result in a person being considered an adult at risk. 
14.75 Provisional Proposal 12-3: We provisionally propose that an adult at risk should be defined in our statute as anyone with social care needs who is or may be at risk of significant harm.

The definition of a ‘vulnerable adult’ in No Secrets guidance replicated the definition of entitlement to assessment. This includes anyone who might have community care needs and should not be restricted to people with needs that result in eligibility for services. A definition based on ‘anyone with social care needs’ is therefore potentially much narrower than the No Secrets guidance. 

Many Local Authorities, and the Association of Directors of Adult Social Services have taken the view that if following assessment a person is found not to meet local eligibility criteria they do not fall within the scope of No Secrets guidance. We are convinced that this view is wrong in law, and it makes little sense in practice as many of the adults who are most at risk of neglect or abuse will be people who do not receive statutory services. This will become an increasingly important issue in the next few years if measures to reduce the national budget deficit result in local authorities tightening their eligibility criteria still further.
We therefore strongly recommend that any new definition of an adult at risk should clarify this issue and ensure that the broad scope of the definition contained in No Secrets is retained and not restricted to people who actually receive local authority services. 
We also recommend that the definition should also make it clear that people should not be excluded the scope of local authority safeguarding duties as a result of means testing. ADASS ‘Safeguarding Adults’ guidance supports this view.
We also recommend that there should be a new definition of ‘harm’. This should: be non ageist in that it should not assume that harm to personal and social development is less significant for older people than for younger adults, it should explicitly include financial abuse; and be linked to the Human Rights Act and to concepts of dignity and respect.
The concept of ‘significant harm’ is also unhelpful unless it is defined. There is no clear consensus on what ‘significant’ means and in any case one person’s view of what is significant might be different to another’s. For example whether the loss of possessions was significant would depend not only on their monetary value but on their meaning to the individual. It is clearly a subjective concept. This is particularly the case if harm is viewed broadly to encompass harm to personal integrity, social involvement and human rights. We therefore recommend that the requirement for ‘harm’ to be ‘significant should be dropped. If it is retained it should be supported by a definition that ensures that the concept encompasses all forms of harm that the victim might consider to be significant.  
14.76 Provisional Proposal 12-4: We provisionally propose that if the Government in England or the Welsh Assembly Government decides to introduce new compulsory or emergency powers to safeguard adults from abuse and neglect then these will be included in our future adult social care statute.

The proposed statute should also include an entitlement to independent support and advocacy. 

14.77 Provisional Proposal 12-5: We provisionally propose that section 47 of the National Assistance Act 1948 should be repealed.

We accept that this Act is outdated and probably incompatible with the Human Rights Act. However our concern is that there is a lack of research into how local authorities use this section at present so it is difficult to guess what the impact of repealing it. We do not, for example know whether low levels of use of the section in particular local authorities are due to local authorities not taking action to remove people from their homes or whether they are doing this without using any formal powers. 
There is therefore a potential gap in the legislation. Where the person lacks capacity this should not be problematic. Were the government to propose new emergency powers as referred to in the previous paragraph this might address this problem. 

Whilst the nature of compulsory or emergency powers is possibly beyond the scope of this consultation we would note that in our view such powers should be limited. They might include extension of powers to take action without consent on behalf of people without capacity to circumstances where the person is unable to give or refuse consent for any reason – which might for example include intimidation by a third party. 

In this context we were also very concerned about one aspect of the X+Y  v. Hounslow case, which concerned extreme abuse of a couple with learning disabilities. It was reported in this case that the Police on two occasions refused to investigate unless they received a complaint from the victim. Whether this reveals a gap in current Police powers or misunderstanding of those powers is beyond the scope of this response, but either way it indicates an alarming protection gap and one which calls into question whether the state is carrying out it’s responsibilities under Article 3 ECHR and upholding the right to freedom from inhuman and degrading treatment. 

Whilst Police powers are obviously outside of the scope of this consultation it is apparent that safeguarding is not just a social care issue. We therefore recommend that the Law Commission should call attention to the shortcomings of a solely ‘social care’ based approach to safeguarding and should make strong recommendations for wider safeguarding legislation. 

14.78 Provisional Proposal 12-6: We provisionally propose that a local authority should continue to be under a duty to prevent the loss or damage of a person’s property when they have been admitted to hospital or provided with residential accommodation.
14.79 Provisional Proposal 12-7: We provisionally propose that our future statute should place a duty on each social services authority to establish an adult safeguarding board and should specify the functions and membership of the board, the requirement to share information and a duty to contribute to serious case reviews.
We agree with this proposal and recommend that the legislation should make requirements relating to membership of the board. These requirements might include an independent chair and NHS and third sector representation. 

We are concerned however, that whilst it might seem reasonable that a social care statute should only mandate social services’ departments this does not place any onus on other agencies that should be involved to prioritise participation. We recommend that the commission should give consideration to whether the statute could address this concern.
Safeguarding Committees should have powers to apply for a court order to protect that person from further harm by excluding the abuser by an enforceable order, changing door locks and putting in place emergency care support if necessary.
14.80 Provisional Proposal 12-8: We provisionally propose that the enhanced duty to co-operate, as proposed in Part 11 of this consultation paper, should include specific provision to promote co-operation between the organisations in safeguarding adults from abuse and neglect.

We would like to see current guidance replaced with legislation which is binding on all public bodies and not just on social services. However we accept that this may be beyond the scope of the current consultation. We therefore welcome the proposed duties to co-operate. We recommend that the proposed duty should be supplemented by a duty to make referrals to the local authority where abuse is suspected.
We recommend that the duty should also apply to individual professionals who are acting on behalf of the state, such as General Practitioners.
14.81 Provisional Proposal 12-9: We provisionally propose that No Secrets and In Safe Hands, or their successors, are linked clearly to a local authority’s statutory functions to safeguard adults from abuse and neglect, as set out in our future adult social care statute.
We agree with this proposal
14.82 Provisional Proposal 13-1: We provisionally propose that the disabled persons register should be abolished. 
A register of people with sensory disabilities might still be of considerable benefit for planning and commissioning purposes so should be retained.
14.83 Provisional Proposal 13-2: Provisionally, we do not propose to include any strategic planning provisions in our future adult social care statute.

We agree with this as we would expect current structures to be subject to fundamental change under the new government. 

14.84 Provisional Proposal 13-3: We provisionally propose that our future adult social care statute should place a duty on a local social services authority to provide information about services available in the local area.

Information should also refer to how the local authority carries out its statutory responsibilities. For example the duty to publish a community care charter should be incorporated into the legislation. 
Consultation response
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