P
“agecymru

Positive steps to tackle elder abuse together

Introduction

All older people in Wales should have the right to a life free from abuse, where dignity, respect and
autonomy do not have to be enforced by legislative or policy frameworks but are part of the natural
fabric of society. Unfortunately this is not the case for every older person living in Wales, and
evidence indicates that thousands of older people across Wales are victims of abusive treatment.

Elder abuse has been defined as: “a violation of any older person’s human and civil rights, by any
other person or persons” Abuse can be a single or repeated act and can take a number of different
forms, including:

physical abuse;
financial abuse;
emotional abuse;
sexual abuse
neglect.

Abuse occurs in people’s own homes, in care homes, hospitals, day centres and other residential
settings and communities. Contrary to common public perception, abuse is most often perpetrated
by people who are trusted by and who have a relationship with the victim. Research indicates that
abuse most commonly occurs in people’s own homes. Every situation is unique and organisations
and agencies must be able to respond flexibly and appropriately to the individual circumstances
faced by that person.

A substantial body of evidence exists in Wales pointing to the need to strengthen adult protection
arrangements. This paper is intended to complement Age Cymru’s Rule Out Abuse charter by
reflecting upon the available evidence for the calls it makes, taking into account independent
reports and recommendations upon the key issues and principles.
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Principle 1:prioritise safety

We believe that the Welsh Government should legislate and strengthen guidance to ensure that
all agencies commit to tackle adult abuse as a priority. The development of any new legislative
framework must ensure that the individual at risk of harm is truly at the centre of any
assessment, decision or action taken.

In Wales, there is no single legislative framework for safeguarding adults which sets out clear
responsibilities and powers for key agencies. For example, there is currently no clear statutory duty
placed on public bodies in Wales to investigate cases of elder abuse or potential elder abuse.

The framework in Wales for responding to cases of abuse of vulnerable adults is a combination of
statute and common law, and Welsh Government guidance for local authorities, In Safe Hands®.
The latter is largely process orientated and, as guidance, contains no powers to enable local
authorities to protect the victims of abuse. Clear duties and entitlements, which ensure adult
protection is undertaken on a statutory basis, would help to build upon existing arrangements and
to support and protect adults at risk of abuse.

The Welsh Institute for Health and Social Care concluded in their independent review of In Safe Hands:

“Safeguarding adults at risk from abuse who cannot protect their own interests must have the
same legislative status and priority as protecting children.” (September 2010)*

Lord Justice Munby observed in his speech “At what point is safequarding abuse?” (January 2011):

“..there is the remarkable fact that the formal “safequarding” agenda in relation to vulnerable
adults rests entirely upon Ministerial Guidance and otherwise lacks any statutory basis - a state of
affairs that, unsurprisingly, can leave local authorities uncertain as to their functions as to their
functions and responsibilities in this vital area™

We believe the Welsh Government should introduce legislation to consolidate and strengthen
existing duties and powers into a single body of law that empowers those working in the field of
adult protection and provides greater protection for adults at risk of abuse.

Legislation is one of a range of tools that need to be engaged to protect adults from abuse, including
strengthened guidance, policy, training, increased public awareness and access to advocacy services. The
forthcoming Social Services (Wales) Bill provides the Welsh Government with a major opportunity to
strengthen adult protection procedures through robust duties, and should be matched by renewed
guidance for practitioners. The development of any new statutory framework for legislation must ensure
that the individual at risk of harm is at the centre of the process and that all agencies have a duty to
engage with each other for the protection of that adult.

The Human Rights Act 1998 provides a framework from which to tackle abuse as it gives effect to
the European Convention on Human Rights in UK law. Article 3 of the Convention states that people
have a right to be free from torture, inhumane or degrading treatment and therefore is directly
relevant in abuse cases. The underpinning principles of human rights include fairness, respect,
equality and dignity, and it is upon these principles that a strengthened legislative framework and
supplementary guidance should be built.



A duty to investigate concerns of abuse

A clear statutory duty to investigate potential abuse would ensure a timely and consistent
approach to investigation and risk assessment across Wales, so that adults who have been abused,
or are suspected of being abused, are protected and all appropriate measures are implemented
effectively.

This duty to investigate would be carried out initially by Social Services staff, in consultation with
other public bodies such as the police or health services if appropriate. Early inquiries regarding an
individual’s safety and wellbeing are crucial to preventing further abuse and supporting the
individual to manage risk. Where abuse is not deemed to have occurred yet risks to safety are
observed, the duty to investigate can be a mechanism for alerting multi-agency staff to changing
support needs, thereby contributing to wider safequarding processes through strengthened
recording and reporting.

A number of recent independent reports have considered present reporting mechanisms:
Law Commission, Adult Social Care, May 2011

In Recommendation 39 of their review of adult social care law, the Law Commission recommended
that a new statute should:

“(1) provide clearly that local social services authorities have the lead co-ordinating responsibility
for safequarding;

(2) place a duty on local social services authorities to investigate adult protection cases, or cause an
investigation to be made by other agencies, in individual cases” (p113)

Protection of Vulnerable Adults Project Board, Report of the Protection of Vulnerable Adults
Project Board, February 2011

The Board acknowledged in Recommendation 1 of their report that due consideration should be
given to:

“Placing a duty for agencies and service providers to investigate concerns relating to abuse” (p12)

Care and Social Services Inspectorate Wales (CSSIW), National Inspection of Adult Protection: All
Wales Overview, March 2010

“The quality of the response to allegations of abuse is often compromised by a failure to adequately
deliver and record assessments and action plans, this is particularly true of risk assessments and
risk management plans. In part this reflects a more pervasive difficulty in focussing on outcomes
for service users in adult social services.” (p3)



A duty to share information

Information must be shared at the earliest opportunity so that an inquiry or subsequent
investigation has a full account of an individual’s need and circumstances, as well as suspected,
actual, current or historical abuse.

This duty would ensure social services staff have timely access to information about an individual’s
needs and circumstances, and would act as a powerful tool in preventing abuse. In order to engage
sensitively and effectively with an individual to reduce the risk of abuse, staff must have access to
information about that person’s situation. The type of information required will be particular to
each individual’s presenting needs and thorough consideration of which bodies and service
providers should be under a duty to share information is vital. Police and health staff, particularly
GPs and community based staff, have a key role to play in providing valuable information, and it is
essential that they are fully aware of and engaged with any new duty.

Other bodies have also considered the value of a duty to share information:

Protection of Vulnerable Adults Project Board, Report of the Protection of Vulnerable Adults
Project Board, February 2011

The Board acknowledged in Recommendation 1 of their report that due consideration should be
given to:

“Placing a statutory duty on agencies and service providers to share information” (p12)
Law Commission, Adult Social Care, May 2011

The Law Commission evaluated their consultation findings on the issue in their Adult Social Care
report:

“In relation to information sharing, we acknowledge that many consultees reported that this
causes difficulties in practice and we therefore suggest that the code of practice provide guidance
on how the duty should be implemented to ensure effective and lawful information sharing.” (p183)



A duty to cooperate in investigations

A duty on public bodies, including local authorities, health, police, and housing, to cooperate would
ensure that each agency brings their specific expertise to adult protection procedures. This duty to
cooperate would ensure that staff with the most appropriate skill set and powers would be required
to make enquiries, support investigations and diminish the risk of potential abuse.

There are a range of bodies whose strategic commitment to adult protection must be clarified, so
as to empower staff to work together more effectively to tackle abuse. Abuse is often complex and
can affect an individual in a wide range of ways, including physically, emotionally, and financially.
Expertise in supporting an individual to protect themselves against abuse can sit across a range of
agencies depending on the particulars of any individual’s circumstances. Multi-agency cooperation
is essential in ensuring that any decisions reached or actions taken are done so with the full range
of an individual’s needs and wishes in mind, so as to promote their overall wellbeing, happiness and
safety.

The Protection of Vulnerable Adults Project Board acknowledged the need for the Welsh Government

to consider “placing a statutory duty on agencies and service providers to co-operate in investigations
of adult abuse™ It is extremely positive to note that many bodies representing professionals involved

in adult protection have recognised the importance of cooperation and multi-agency commitment to
tackling adult abuse.

Healthcare Inspectorate Wales, Safeguarding and Protecting Vulnerable Adults in Wales: A
review of the arrangements in place across the Welsh National Health Service, March 2010

“We therefore recommend that: NHS organisations should show commitment and support to
Regional Adult Protection Forums and Area Adult Protection Committees by

ensuring sufficient resources are made available and that a senior member of staff attends, who
has in-depth knowledge of the safequarding agenda and who is of sufficient seniority to make
decisions and commit resources on behalf of their organisation.” [Recommendation 9] (p17)

Care and Social Services Inspectorate Wales (CSSIW), National Inspection of Adult Protection: All
Wales Overview, March 2010

“Local authorities are charged with the lead role in developing policies and procedures by In Safe
Hands, but in the absence of a specific legal duty to cooperate, they have only limited means to
deliver the full participation of partner agencies.”(p19)

Law Commission, Adult Social Care, May 2011

Recommendation 71 concludes that the statute should include an enhanced duty to cooperate:
“The requested agency would be required to give due consideration to the request, and if it refuses
to co-operate would be required to give written reasons. The duty would also require the social

services authority to give consideration to requests to co-operate from other bodies and give
written reasons if it decides not to co-operate.” (p184)



A dutyto report concerns of potential abuse

Defined staff and professionals, including health and social care workers, should be under a duty to
safeguard vulnerable adults, which includes reporting abuse and suspected abuse to the relevant
authorities. A duty to report would give staff greater confidence that suspected abuse would be
addressed.

A duty on employees would ensure that adult protection is given the priority and attention
deserved by those involved in service delivery. Professional duty is a useful tool if staff are
concerned about raising concerns about colleagues. We are aware that some bodies are
apprehensive about the call for such a duty, for instance Public Concern at Work have explained in
their report Speaking up for vulnerable adults: What the whistleblowers say (April 2011):

“The risk of imposing a duty to report for an organisation is that if staff feel too afraid to speak up
immediately, they never will, for fear they too will be subject to a reprisal. This jeopardises the
quality of evidence available and the ability to take action against the real wrongdoers. Ultimately
this will undermine confidence in the system.” (p15)

We agree the duty on employees to report suspected abuse should not be viewed as a shortcut to
strategic and cultural commitment from key agencies in tackling adult abuse. A duty must be
accompanied by strong guidance for agencies to support staff to raise concerns confidentiality,
with strong regard for staff safety and wellbeing. This combination of professional duty and
organisational commitment to preventing abuse is essential if staff are to be empowered to act on
their expertise and report concerns.

Protection of Vulnerable Adults Project Board, Report of the Protection of Vulnerable Adults
Project Board, February 2011

The board acknowledged the need to consider “Placing a duty on employees in the care sector to
report concerns relating to abuse."(p11)

In addition, “The Board notes the widespread concern that much abuse appears to go unreported
or is not readily reported and that whistle blowing remains highly risky for concerned individuals. It
is recommended that the All Wales Forum focuses upon this area of concern in adult protection
work.” (p21)

Healthcare Inspectorate Wales, Safeguarding and Protecting Vulnerable Adults in Wales: A
review of the arrangements in place across the Welsh National Health Service, March 2010

“It is important that adult safeguarding is seen as everyone’s business and that a team approach is
encouraged. Boards should ensure that all staff are clear about their individual role and
responsibilities in respect of safequarding and that there are clear lines of accountability from the
Board through to frontline staff.” (p17)

Healthcare Inspectorate Wales, also recognize the need to protect staff from personal or
professional risk:

“NHS organisations should ensure guidance is in place for staff to enable them to be empowered to
raise concerns about colleagues.” (Recommendation 17) (p33)
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Principle 2: Protect from harnand respectchoices

The voice of the individual at risk must be central to all adult protection work: their views and
wishes should guide how decisions are made and actions to manage risk are delivered.
Empowering individuals to recognise risk and support themselves must be a core value of adult
protection.

Adult protection should focus on supporting an individual’s ability to manage risk via meaningful
participation in processes and decisions wherever possible. This is essential to ensure that actions
taken to prevent abuse are taken with respect for the individual’s autonomy, needs and wishes.

Lord Justice Munby explored this important element of safeguarding in his speech At What point is
safequarding abuse? An address by Lord Justice Munby to the Action on Elder Abuse Conference: The
Role of Lawyers in Safeguarding Adults, (London, January 2011):

“The fundamental point is that public authority decision-making must engage appropriately and
meaningfully both with P and with P’s partner, relatives and carers. The State’s obligations under
Article 8 [European Convention for the Protection of Human Rights and Fundamental Freedoms] are
not merely substantive; they are also procedural. Those affected must be allowed to participate
effectively in the decision-making process. It is simply unacceptable, indeed abusive - and an
actionable breach of Article 8 - for a local authority to decide, without reference to P and her carers,
what is to be done and the merely to tell them - to “share” with them - the decision.”

Some adults do not have capacity to participate in safeguarding procedures or some may be able to
participate in a limited way. We believe that each individual should be supported to take part
meaningfully in adult protection discussions and decisions in so far as they are able, and where an
individual is unable to participate best interest decisions should be pursued, in consultation with an
independent advocate and based upon all available evidence of the individual’s wishes.



Introduce a duty to provide independent advocacy support where required

Advocacy is invaluable to ensure people’s human rights are upheld. People are particularly
vulnerable when they are being abused and often have no one to listen to their fears, to support
them to make informed choices and navigate through the complexities of an adult protection
investigation. Local Authorities must ensure alleged victims are offered support from an
independent advocate at the earliest opportunity to ensure they are at the centre of decisions
about their life.

Age Cymru’s research into advocacy provision for older people in Wales found that there was only
one paid advocate per 17,000 older people in Wales.” This is unacceptable, and places many older
people at risk of not being heard and not receiving the support needed to make important choices
about their own safety.

Advocacy services play a vital role in supporting people who have been or are being abused by
empowering them to express their views and exercise their rights. Advocates are trained to
promote a person’s right to be safe and to be kept informed, involved and empowered throughout
these challenging processes. We believe that advocacy plays an important part in building an
individual’s confidence and capacity for self-determination, which are key to managing the risk of
further abuse.

We have been pleased to see a strong recognition of the importance of advocacy services
throughout recent reports. Notably, this includes the Welsh Institute for Health and Social Care®
and the Protection of Vulnerable Adults Project Board who both recommended that a duty to
provide advocacy be investigated:

“..the All Wales Forum should ‘map and gap’ advocacy provision for all adult client groups and
identifies funding to address the gaps in provision. Advocacy is seen by the Board as vital in
assisting and supporting individuals to be heard and speak up for what they want.*”

Law Commission, Adult Social Care, May 2011

“Recommendation 72: The right to advocacy contained in the Disabled Persons

(Services, Consultation and Representation) Act 1986 should be retained in the statute, with a
power for the Secretary of State and Welsh Ministers to implement the right and modify it to bring it
into line with modern understandings.” (p187)

Social Care Institute for Excellence, Alison Faulkner and Angela Sweeney, Prevention in adult
safeguarding, May 2011

“Advocacy can make a significant contribution to prevention of abuse through enabling adults at
risk to become more aware of their rights and able to express their concerns ... Advocacy services
may be preventative in that they can enable adults at risk to express themselves in potentially
abusive, or actually abusive, situations. Equally, their presence in enabling people to express
themselves in other situations (for example when their needs are being discussed or at times of
transition) may contribute to building confidence more generally and hence be preventative.”(p14-
15)



Empower adults at risk of abuse

People at risk of abuse should be at the centre of any decisions made about how best to manage
that risk. For those persons who retain capacity to make informed decisions about how to keep
themselves safe from harm, every effort should be made to include them meaningfully in
protection processes and ensure that decisions reached are based on informed consent.

In practice, this means engaging individuals as far as possible in decisions made about them,
including initial enquiries, strategy meetings and case conferences, unless there are sound reasons
based on that individual’s welfare not to do so. This also means alerting individuals to
organisational processes which allow them to safely raise concerns about their treatment, thereby
empowering them to manage their own treatment and safety.

Many organisations have recognised the “crucial balance to be struck between autonomy and

protection”’:

Protection of Vulnerable Adults Project Board, Report of the Protection of Vulnerable Adults
Project Board, February 2011

“People at risk from abuse should be involved in decision-making processes, including strategy
meetings and case conferences, unless there are exceptional and compelling reasons not to do
so0.”(pl4)

Welsh Institute for Health and Social Care, Review of In Safe Hands - A review of the Welsh
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Healthcare Inspectorate Wales, Safeguarding and Protecting Vulnerable Adults in Wales: A
review of the arrangements in place across the Welsh National Health Service
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